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APPELLANTS 1 

STATEMENT OF THE QUESTIONS PRESENTED 

The first question presented by this appeal is whether this Court’s 
decision in SEIDENBERG v SEIDENBERG (1955) 95 US App DC 87, 218 
F2d 769, should be overruled; i.e., is the District Court’s inherent 
jurisdiction in matters of child custody plenary, or is the extent of that 
power subject to limitations? 

The second question is whether this Court’s decision in SEIDEN¬ 
BERG v SEIDENBERG (1955) 96 US App DC 245, 225 F2d 545, should 
be overruled; i. e., does the public policy of the District Court require 
the courts to invalidate the limitations of a testimonial trust when the 
testator provides only for his son and evidences an intent to withhold the 
benefits of his bounty from his daughter-in-law and her children? 

The third question is whether, if SEIDENBERG II is not to be over¬ 
ruled, the invasion of such a bequest is conditional upon (1) a showing 
that the beneficiary has refused to support his children; and (2) a showing 
that the funds so sought would be for the support of those children? 

The fourth question is whether the District Court can enter a valid 
judgment on an in personam claim for arrears in a support decree 
(1) when no notice is given to the defendant as required by the Due Pro¬ 
cess Clause of the Fifth Amendment, and (2) when no service, personal 
or otherwise, is effected upon him or any one authorized to act for him 
as required by Rule 5 of the Federal Rules of Civil Procedure? 
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JURISDICTIONAL STATEMENT 

This is an appeal from a judgment in garnishment proceedings 
entered by the District Court below. There are three appellants; Mrs. 
Fannie Seidenberg, Jacob Seidenberg, and Doris Louise Seidenberg 
Pazornick. In order to comply with the implications of this Court’s 
Rule 17 (c) (4), it is necessary to review the history of the litigation In 
which garnishment proceedings were initiated against these appellants, 
for as subsequently appears, the lower court had no jurisdiction. 

The judgment appealed from (JA - 20, 21) was entered on 24 Jan¬ 
uary 1956 in Civil Action No. 5686-52. Martha Seidenberg (the appellee) 
was the plaintiff in that action. She sued her husband, Elijah Seidenberg, 
for custody of the five minor children of their marriage, and for money 
for the support of those children (JA - 1). Martha invoked the lower 
court’s inherent jurisdiction (11:306 DC Code, 1951 Ed.) and she assert¬ 
ed no claim for separate maintenance or divorce. The justification for 


2 


T 


Martha T s demand was, simply, that the children would be better off with 
her (their mother) than with him, their father. Elijah contended 1 that 
the court had no jurisdiction to entertain such a suit; but, custody of all 
five children was awarded to Martha on 3 March 1954 (after the second 
trial) and Elijah was ordered (Judge Holtzoff) to pay Martha $20 per week 
for the support of the children (JA - 5, 7). Except for a few days in 
August and/or September, 1955, the children themselves have resided in 
Arkansas since about April 1955. Martha herself recently sought a 
divorce in Florida swearing, therein, to be a resident of Florida. Elijah 
has not resided in the District of Columbia since April 1955 (JA - 14) 
and he has not been represented by counsel here since April/May 1955 
(JA - 14, 15, 16, 18). 

The appellants (who are involved in this litigation only as garnish¬ 
ees) were named as trustees in the will of the late Harry Seidenberg 
(JA - 8). The testator left $10, 000 to them as trustees with instructions 
to pay $175 per month to his son Elijah until Elijah should receive 
$10, 000 in all. The income from the $10,000 accrues to the benefit of 
the trustees. The will provides that in case Elijah does not live to re¬ 
ceive the full amount, any balance shall go to the other children of the 
testator, who are two of the trustees now before this Court; i. e., to 
Jacob and Doris Louise. The testator provided that there could be no 
assignment of the $10, 000 bequest by way of anticipation and that neither 
the principal nor the income of the trust could be "attached by process of 
attachment, garnishment or other legal proceeding, while in the hands of 
the trustees." 


Concisely, Elijah’s basic jurisdictional contention was this: - that no judge has the power to decide 
a child custody case unless the question is legally before the court, and in the absence of statute, it is 
not enough to confer jurisdiction for a plaintiff to say "I can provide the children a better home than the de¬ 
fendant." To invoke the court’s inherent jurisdiction in child custody matters it must appear that unless 
the court acts, the child will suffer from neglect or will suffer physical or moral harm of appreciable 
degree so that the court must act to save the child since the child cannot save itself, Pomeroy " Equity 
Jurisdiction" (5th Ed., 1941) Vol IV, Sec. 1307. When child custody is an open issue, the determinative 
consideration is the protection of the infant’s best interests. But, a court cannot dispense with a showing 
that circumstances exist which are legally sufficient to require such a determination. The basic right 
upon which Elijah predicates his argument is older than any court or statute, and even though fathers 
anciently had more extensive paternal rights, the partial derrogation (21:101 DC Code - 1951 Ed.) has 
merely extended equal rights to the mothers. 
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The judgment now before this Court sustained Martha's traverse 
(JA 20) to appellants' answers filed on 21 October 1955 (JA 19) to the 
interrogatories which Martha had served on them under 15:304 DC Code 
(1951 Ed., Sup'l. IV) on 12 October 1955. By these garnishment pro¬ 
ceedings Martha sought execution of a money judgment ("Order") in the 
amount of $1,170 rendered against Elijah on 28 September 1955 (JA - 19, 
20). Elijah was not served (personally or otherwise) and had no notice 
of Martha’s motion of 8 September 1955 (JA - 16, 17) which resulted in 
the said money judgment or "Order” of 28 September 1955. Thus, on 
8 September 1955, Martha filed a "Motion” in the court below asking for 
judgment "for past due installments of alimony [sic], accruing from March 
20, 1954 through September 6, 1954 . . . less the sum of $370 heretofore 
collected", and for the costs she had incurred in recovering custody of 
the children from Elijah (JA - 16, 17). Martha served no copy on Elijah 
and on 9 September 1955 Elijah's former attorney (whose withdrawal from 
Civil Action 5686-52 had been approved by the lower court on 12 May 1955) 
informed the court and Martha that Elijah had no notice of the motion 
(JA - 18). Martha took no steps to effect service on, or give adequate 
notice to,Elijah; all she did after receiving the "Suggestion" was to mail 
(to Elijah at Little Rock, Arkansas, on 23 September 1955) a copy of the 
Order which was (Judge Letts) signed on 28 September 1955 (JA - 18, 19) 

giving judgment to Martha against Elijah in the amount of $1,170 for the 

2 

allegedly past-due and unpaid "alimony. ” 

The judgment of 24 January 1956 was within the apparent jurisdic¬ 
tion of the court below, 15:301 et. seq. (DC Code, 1951 Ed). However, 
the garnishment proceedings were void because the judgment of 28 Sep¬ 
tember 1955, upon which the attachments rest, was a judgment on an 

o 

The term "alimony" was improperly used, for no order of alimony had been entered in Civil Action 
5686-52. The claim for her expenses in recovering the children was not allowed, but it does not appear 
that Judge Letts knew the true nature of the 3 March 1954 judgment. Still further, the order of 3 March 
1954 did not even appear in the original record of the case as recently as 17 October 1956. so it cannot 
be presumed that Judge Letts knew anything about it. It is not suggested that any misrepresentations were 
made to Judge Letts. 

The notice mailed to Elijah on 23 September 1955 did not comply with the form required by Rule 7(b) 
of the Federal Rules of Civil Procedure. 28 USCA following 2072, nor did it comply with the time re¬ 
quirements specified in Rule 6(d). 
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in personam claim, and since there was neither service on, nor notice 
to, the defendant in Civil Action 5686-52 respecting the claim which that 
judgment purports to settle, the court had no power to issue a judgment 

3 

thereon. Further, the judgment of 3 March 1954 (on which the judgment 
of 28 September 1955 itself in turn depends) was void because the court 
below lacked jurisdiction to entertain Civil Action 5686-52. 

On 14 February 1956, well within the 30 days allowed by Rule 73(a) 
of the Federal Rules of Civil Procedure (28 USCA following Section 2072) 
the trustees filed a "Notice of Appeal" (JA - 21), designating the afore¬ 
mentioned judgment of 24 January 1956. Since the judgment appealed 
from was "final", appeal of right lies to this Court of Appeals which has 
jurisdiction by virtue of the Act of June 25, 1948, c. 646, 62 Stat. 929, 
as amended by Act of October 31, 1951, c. 655, Sec. 48, 65 Stat. 726; 

28 USCA 1291. 


STATEMENT OF THE CASE 

The judgment now before this Court was entered below on 24 Jan¬ 
uary 1956 (JA - 20, 21). That judgment sustained Martha's traverse 
(JA - 20) to answers which the appellants (the trustees under the will of 
Harry Seidenberg) had filed on 21 October 1955 in response to interroga¬ 
tories (under 15:304 DC Code, 1951 Ed., Supl. m) served on them 12 
October 1955 (JA - 19, 20). That judgment condemned $1,170 of "trust" 
funds held by the trustees for the contingent benefit of Elijah (the defend¬ 
ant in No. 5686-52). 

3 Any money judgment against a defendant which rests (as here) upon a claim of a personal nature 
must have as its foundation personal jurisdiction over the defendant. There has been no serious question 
about this rule since PENNOYER v NEFF (1877) 95 US 714, 24 LEd 565, where the Supreme Court, among 
other statements, said this: - 

" • • The authority of every tribunal is necessarily restricted by the territorial 
limits of the State in which it is established. Any attempt to exercise authority beyond 
those limits would be deemed by every other forum, as has been said by this court, an 
illegitimate assumption of power, and be resisted as mere abuse. • • (95 US at 720) 

And. in BUCHANAN v NAT’L SAVINGS & TRUST (1944) 79 US App DC 278. 146 F2d 13, this Court 
noted that a proceeding against a spendthrift trust for the support of a child would require either personal 
service on the parent or an attachment on the trust "after execution of a bond." See 79 US App DC at 
280-281, especially footnote 12. No such procedure was followed by Martha in the court below. 

As to the issue of service, see, infra. Rule 5 of the Federal Rules of Civil Procedure, 28 USCA follow¬ 
ing 2072; and as to the issue of notice required by the Due Process Clause of the Fifth Amendment to the 
Constitution, see GRIFFIN v GRIFFIN (1946) 327 US 220. 228. 66 SCt 556, 90 LEd 635. discussed infra. 
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Various aspects of Civil Action 5686-52 have been before this Court 
of Appeals on two previous occasions: (1) SEIDENBERG v SEXDENBERG 
(Appeal No. 12, 336 decided February 24, 1956) 95 US App DC 87, 217 
F2d 769; and (2) SEIDENBERG v SEIDENBERG (Appeal No. 12, 570 de¬ 
cided June 30, 1956) 96 US App DC 245, 225 F2d 454. For convenience, 
the first decision is referred to either as SEIDENBERG I or as Appeal 
No. 12, 336; the second as SEIDENBERG II or Appeal No. 12, 570. Since 
the present appeal includes attacks on the rulings announced in those 
two decisions, 4 the facts pertinent to each are here reviewed. 

As to this Court*s Decision in SEIDENBERG I 

In SEIDENBERG I, this Court of Appeals held that the District 
Court had jurisdiction to decide between parents in so far as custody of 
children is concerned where there was no matrimonial action. That 
proposition was not in dispute, and no such question was presented by 
the appellant in this appeal. 5 Thus, even though Elijah made it quite 


Although the general rule is that the decision on a former appeal is the "law of the case" and an 
attach on the earlier ruling will not receive reconsideration on a second appeal -- see BARNEY v 
WINONA & ETC. RAILROAD (1886) 117 US 228 at 231. 6 SCt 654, 29 LEd 858. discussed in note 5 
infra -- that rule is not effective when it appears that "the earlier adjudication was plainly wrong" 
and that the perpetuation of the error would work manifest injustice. BROWN v GESELLSCHAFT, ETC. 
(1939) 70 App E>C 94 at 95 especially note 2. 104 F2d 227, cert. den,. 307 US 640. See, also MAY¬ 
FLOWER HOTEL S. P. COM. v MAYFLOWER HOTEL CORP. (1951) 89 US App DC 171. 174. 193 F2d 
666 citing, inter alia MESSENGER v ANDERSON (6thCir-1912) 225 US 436 at 444. 32 SCt 739, 56 
LEd 1152. where Mr. Justice Holmes said: - 

"• • *. In the absence of statute the phrase, law of the case, as applied to the 
effect of previous orders on the later actions of the court rendering them in the same 
case, merely expresses the practice of courts generally to refuse to reopen what has 
been decided, not a limit to their power. '• • ." 

The argument shows that SEIDENBERG I and SEIDENBERG II are plainly wrong and, since there is 
outstanding against Elijah'an order to commit him for 1 year for contempt, it would be manifestly unjust 
to leave the error of SEIDENBERG I uncorrected. 

5 In BARNEY v WINONA & ETC. RAILROAD (1886) 117 US 228 at 231. 6 SCt 654. 29 LEd 858, the 
Supreme C6urt said: - 

”We recognize the rule that what was decided in a case pending before us on 
appeal, is not open to reconsideration in the same case on a second appeal under 
similar facts. The first decision is the law of the case and must control its dis¬ 
position; but, the rule does not apply to expressions of opinion on matters the dis¬ 
position of which was not required for decision. • • *. " 

When this Court rule,d, in SEIDENBERG I, that jurisdiction in child custody cases did not depend 
upon existence of a matrimonial action, it expressed an opinion that was not only unnecessary to the 
decision but, indeed, expressly conceded by that appellant. Strictly speaking, therefore, the general 
rule alluded to in BARNEY is not applicable here. But, even if that rule were deemed applicable, it 
seems from MESSENGER v ANDERSON, supra note 4, that BARNEY should be read with certain inter¬ 
polations. 
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clear in his Reply Brief in Appeal No. 12,336 that he made no such 

s 

The following material is quoted from Appellant's Reply Brief filed in Appeal No. 12,336, and 
found in Vol. 1033 of the bound briefs in the Bar Association Library. 

"By her statement of the principal question, appellee suggests that this Court of Appeals should 
affirm if it is found that a court of general jurisdiction can entertain a child custody proceeding between 
parents irrespective of any controversy or decree affecting the marital status of the parents. However, 
that 'question' is not even in dispute, and is not involved in this appeal. 

"The principal question in this appeal is not whether the court below can entertain a suit for 
child custody as an independent proceeding; instead, the question is; under what condition may it do 
so? 

"In order to underscore appellee's misconception, and at the same time to focus attention on 
the real issue, it may be helpful to state some of the propositions that are not at issue in this appeal; 

"(1) The jurisdiction of the court below to entertain a proceeding between parents 
for child custody is not dependent on there being a matrimonial action nor on a 
prior order or decree respecting the marital relationship. N.B. This does not mean 
that there are not other jurisdictional requirements. 

"(2) The best interests of the child are of determinative importance WHEN the 
court below has to decide a child custody dispute. 

"(3) A suit properly filed under 16:410 or 16:415 DC Code 1951 Ed., gives the 
court below power to adjudicate the custody of the children if they are within 
the District of Columbia; and. due to the necessities created by the statutory 
jurisdiction in 16:410, that court can probably make an effective award of custody 
when the children are outside the District if they are domiciled here; in any event 
appellant does not dispute that much. 

"(4) Habeas corpus lies to recover custody of a child wrongfully withheld from the 
relator. • 

"A 5th proposition could be added, namely: the court below is a court of general jurisdiction. 
This proposition is assumed by appellee (pages 3 and 4 of Appellee's Brief) without citation of authority. 
However, FEHLHABER v TV A (1946) 81_US App DC 124. 125, 155 F2d 864; HARVEY v TYLER (Va-1864) 
69 US (2 Wall) 328, 341, 17 LEd 871 / concluding that a court operating under a statute similar to 
11:306 DC Code, 1951 Ed., was a court of general jurisdiction/, and Ex PARTE WATKINS (D of C-1830) 
28 US (3 Pet) 193, 209, 7 LEd 650, establish that point. 

"Appellee seems to believe that her case is benefited by the fact that the court below is a court 
of general jurisdiction. However, that fact is not important to this appeal. It is only when there is a 
collateral attack on a judgment that it becomes important to ascertain whether the rendering court was 
one of general jurisdiction, for if so 'every presumption not inconsistent with the record, is to be in¬ 
dulged in favor of /_its having had/ jurisdiction", HARVEY v TYLER, supra, at page cited; but. when 
jurisdiction is challenged by direct appeal, as in the present appeal, there is no such presumption, EX 
PARTE WATKINS, at page 203 of 28 US; also, cf GIBBS v BUCK (Fla-1939) 307 US 66, 72. 59 SCt 725. 
83 LEd 1111. 

"There is still a further, or 6th proposition, that could be added to the list of matters not at 
issue in the present appeal. Thus, it is not questioned but that the court below has jurisdiction to re¬ 
quire a husband-father to provide for the maintenance of his children and, as an incident to such an 
action, to award custody. The court below is said to have Inherent power in this respect, LESH v LESH 
(1908) 21 App DC 475, 488; but that inherent power is declared and substantially defined by 16:415 
DC Code. 1951 Ed., RAPEER v COLPOYS (1936) 66 App DC 216. 219, 85 F2d 715. But that power of 
the court below is immaterial to this appeal, for it is not suggested that appellant is vulnerable to an 
attack under the terms of 16:415 as a husband who 'shall fail or refuse to maintain his . . . minor 
children. . .' Appellee herself went on record as insisting that 16:415 is inapplicable to the present 

* Appellee concedes that habeas corpus is not available to her (page 5, Appellee's Brief). 
However, appellee seems to believe (see page 5 of Appellee's Brief, in the paragraph dealing 
with habeas corpus) that habeas corpus is governed by the Federal Rules of Civil Procedure. 
Although this is immaterial in view of appellee's concession that habeas corpus is not avail¬ 
able to her, it is appropriate to point out that according to JELIC v DISTRICT DIRECTOR OF 
IMMIGRATION (2nd Cir - 1939) 106 F2d 14, 20, "the rules have only a limited application 
by way of analogy to habeas corpus proceedings, Rule_81(a)(2)." 

/Footnote 6 continued on following page 7 



contention, this Court of Appeals summarized Elijah's basic jurisdic¬ 
tional contention in these words: - 


TT It is first contended that the District Court has no 
jurisdiction, absent a matrimonial action, to decide between 
parents in so far as the custody of children is concerned. 

We disagree. Such jurisdiction has been exercised on many 
occasions, one of the latest cases being that of BOONE v 
-BOONE, 80 US. App. D. C. 152, 150 F. 2d 1953. See also 
STICKEL v STICKEL, 18 App. D.C. 149 (a habeas corpus 
proceeding in which the facts are similar to those of this 
case)." (95 US App DC at 88) 

The issues raised in SEIDENBERG I were not, and could not have been, 
raised in BOONE, for in BOONE the jurisdiction over the child custody 
matter rested upon a suit for divorce filed in North Carolina. And, 


/Footnote 6 continued from preceding page / 

litigation when she crossed out the citation to 16:415 on the mimeographed form on which her motion 
for custody and maintenance pendente lite was submitted and in lieu thereof cited 11:306 (R-214). 

"The six foregoing propositions are not in dispute, and since appellee's statement of the major 
question is included therein, it is obvious that her statement is unacceptable. Appellant believes that 
his statement of the question in his brief is adequate; but it could be stated in another way. For ex¬ 
ample, it could be said that:- 

" ’ The major question presented is whether a complaint by one parent against the other 
for custody of their child is contemplated by 11:306 DC Code, 1951, Ed., when it ap¬ 
pears that the defendant parent has not mistreated the children, and done nothing to 
forfeit his natural right to their custody, is neither divorced nor sued for divorce, and 
when the only justification for the claim by plaintiff is that she thinks it would be best 
for her to have the custody of the children. * 

"It is unfortunate that appellee has not met the real question. But appellee’s failure is her own. Appel¬ 
lant’s attack on the jurisdiction of the court below is too clearly reflected in the record to charge him 
with any responsibility for that failure. Appellant contends that 11:306 is no answer to the jurisdictional 
question, for that statute does not define ’all cases in law and equity.’ If, as appellant further contends, 
the appellee’s complaint is not a ’case’ either ’in law’ or at ’equity’, then it necessarily follows that the 
decision in the court below must be reversed, for that question is determinative of the major issue of 
this appeal. And that is the question appellee fails to discuss in her brief. She blandly assumes that 
jurisdiction exists. For example, on page 4 of Appellee’s &ief, the following language is found: - 

" ’ • • • (A)s soon as the proper court is appealed to in a custody action, the Court 
must assume the position of parens patriae, in order to determine the best welfare 
of its infant wards • • *. ’ 

"It can be fairly said that that is the alpha and omega of appellee’s ’argument’ on the crucial ques¬ 
tion. Appellee is contending that a parent need only ’appeal’ to the court for custody in order to 
obligate die court to adjudicate the claim. According to appellee, when a claim for custody of 
children is filed, the children named in the complaint become, eo instante . wards of the court. 

She cites no authority for either of these assumptions. In effect, appellee is contending that the 
jurisdiction of the court below cannot be questioned if the claim is for custody of children, and 
she fails to cite any case that holds such a complaint as the one she filed is a case known to either 
law or equity." 
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while STICKEL was in habeas corpus, the claim asserted by Martha was 
not. However, this Court then went on to say: - 

"It seems to us to make no difference that the instant 
proceeding is not one in habeas corpus. As in BOONE, this 
case was commenced by the filing of a f complaint. f It is 
true that in BOONE the complaint was ostensibly filed in the 
name of the children by next friend, but that case actually 
involved a dispute between mother and father as to the cus¬ 
tody of the children, and so developed during the course of 
the litigation." (95U.S. App. D.C. at 88-89) 

Rule 1 of the Federal Rules of Civil Procedure (28 USCA following 2072) 
cites Rule 81 as indicating the limits of applicability. Rule 81(a)(2) ex¬ 
cepts habeas corpus from those rules. This Court next said: - 

"Surely where, as here, the parents have separated and 
the children have been and may continue to be taken by first 
one parent and then the other, either by force or by stratagem, 
the court is under the duty to r act in behalf of these children*. " 
(95U.S. App. D.C. at 88-89) 

The record did not suggest that force had been, or might be, employed. 
And, the record was silent as to stratagems. 

As to this Court's Decision in SEIDENBERG II 


On 3 August 1954, pending the appeal in SEIDENBERG I, Martha 
initiated other garnishment proceedings (i. e., not the garnishment pro¬ 
ceedings presently before this Court of Appeals) against Fannie Seiden- 
berg, Jacob Seidenberg, and Doris Louise Seidenberg Pazomick, who 
were, and are, trustees of a testamentary bequest (JA-8,9) which the 
court below as well as this Court of Appeals considers to be a spend¬ 
thrift trust created by the will of Harry Seidenberg. 7 


In commenting on the language of that bequest in SEIDENBERG n, this Court of Appeals said:- 

"Appellants claim that this language, particularly when considered in connection 
with other language in the will with regard to other beneficiaries, indicates that it was 
the intention of the testator not to extend the trust benefits to Elijah's children, and 
that there was a definite and intentional exclusion of those children. Indeed, such would 
seem to be the case and we shall so assume. Therefore, the question is squarely presented 
as to whether the public policy of the District of Columbia allows a spendthrift trust to be 
invaded for the support of minor children of the trust beneficiary. There are no statutes 
in the District of Columbia, as there are in several states, in regard to the specific ques¬ 
tion before us." (96 US App DC at 247). 
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The interrogatories which Martha served on the trustees in the first 
garnishment proceedings (on 3 August 1954) were answered between 9 
August 1954 and 13 August 1954 by contending that the trust in question 
could not be attached. 

On 29 October 1954, Martha traversed the answers 8 of the trustees; 
on 19 November 1954, the trustees filed a "Motion to Quash Traverse Tt ; 
and, on 22 November 1954, Martha filed an opposition. On the same 22 
November 1954, Martha's attorney at that time (Allan Fisher, Esquire) 
and the then attorney for the trustees (Harry S. Klavan, Esquire) entered 
into a Stipulation (JA-12, 13) which, in effect, stated that the "Answer" 
of each trustee would be repeated on the stand if they were called to 
testify. 

After submission of the trustees' motion to quash the traverse. 

Judge Holtzoff filed a formal opinion which was published 1 December 

1954, SEIDENBERG v SEIDENBERG (DofC 1954) 126 FSup 19. 9 Later, 

on 7 December 1954, Judge Holtzoff entered the order of condemnation 
from which the appeal in SEIDENBERG II was taken. And, on 30 June 

1955, the same panel which had decided SEIDENBERG I sustained the re¬ 
sult reached by the court below. 10 


° The trustees’ "Answers" were not responsive fully to the interrogatories; however, Martha apparently 
waived objection. 

In appellants* brief in Appeal No. 12,570, the following comments respecting Judge Holtzoff*s 
formal opinion are found at page 7:— 

"The opinion below recites the proceedings, quotes three of the provisions of die will, 
cites at length two British decisions holding spendthrift trusts to be unenforceable, quotes Gray 
as to the effects of the British law, inveighs against spendthrift trusts, quotes a provision of the 
Restatement of the Law of Trusts, cites several cases holding that the assets of a spendthrift 
trust are or are not liable for the payment of alimony or maintenance, discusses die unity of 
the family, natural justice, and reaches the conclusion: 

•* • *. On the basis of the demands of natural justice, as well as on principle 
and die greater weight of authority, the court reaches die conclusion that, irrespec¬ 
tive of the validity of a spendthrift trust, which need not be passed upon in this 
case, die income of such a trust may be reached for die purpose of meeting the 
claims of a wife and minor children for alimony and maintenance. * (126 Fed. Sup. * 
at 23) 

"It is evidedt that the lower court did not attempt to construe the will in question to see 
whether an exception for the benefit of Elijah’s wife or children from the spendthrift clause could be 
found. As is seen from die quoted conclusion above, it did not hold the trust to be against public policy. 
When it acted without the foundation of interpretation or public policy it fell into error." 


10 SEIDENBERG II does not mention the formal and published opinion of Judge Holtzoff which, re¬ 
ported at 126 F Sup 19, had been included in the blue pages of the advance sheets of the federal reports 
of West Publishing Company and which was also noticed in other publications. For a summary of Judge 
Holtzoff’s decision see footnote 9 supra. 
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In SEIDENBERG II this Court, after noting that the question as to 
whether a spendthrift trust may be invaded for the benefit of a wife and/or 
minor children is controlled by statute in a number of states, observed 
that ’’some states” allow such invasion by judicial decision while other 
states do not, then proceeds to cite Section 157 of the Restatement of 
Trusts which declares such trusts vulnerable to such attack. This Court 
did not explain why it cites the Restatement, nor did it suggest that the 
view therein expressed was representative of the law of the District of 
Columbia. 11 This Court did not suggest that the statutes in the other 
states, or their decision, are binding here. Instead, this Court next re¬ 
viewed the holding of NICHOLS v EATON (1875) 91 US 716, 23 LEd 254, 
which expressly disapproved of the English decision upon which Judge 
Holtzoff’s opinion relied; and, this Court then alluded to the decision in 
WASHINGTON LOAN & TRUST v CONVENTION OF PROTESTANT EPIS¬ 
COPAL CHURCH (1923) 54 App DC 14, 293 Fed 833, 34 ALR 913, which 
emphatically (at pages 19-20) makes it clear that a testator’s intentions 
must be respected unless the execution of his wishes would conflict with 
a rule of law or public policy. 

Next, in SEIDENBERG II, this Court discussed BUCHANAN v 
NAT’L. SAVINGS & TRUST (1944) 79 US App DC 278, 146 F2d 13, which 
was not decided on grounds of puolic policy but, instead, was decided on 
grounds of interpretation of the trust instrument. This Court continued 
its discussion of BUCHANAN thus: — 

”* * *. Citing the general rule of the Restatement of 
Trusts, supra, we ruled [sic] that a spendthrift trust may 
under some circumstances be subjected to the obligation to 
support a wife or child . . . ” (96 US App DC at 248) 

It is a statement of fact rather than argument, however, to say that 

BUCHANAN ruled no such thing. BUCHANAN contains obiter dicta to 

such effect, but it is well settled that obiter dicta is not a ruling, McLAREN 


"With due respect for those framing the ‘Restatement of the Law’, we reach the conclusion that £Section 
1573 i* not the law ... The statement {of Section 157$-appears in Tentative Draft No. 2 ... in the same 
form as that finally adopted. We have examined the authorities cited in connection therewith, roost of 
which ... furnish little, if any, support for the proposition. • • •." SCHWAGER v SCHWAGER (1940) 

109 F2d 754 at 760, discussed infra. 
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y FLEISCHER (1921) 256 US 477, 482, 41 SCt 577, 65 LEd 1052, and 
ALEXANDER v BALTIMORE INSURANCE CO. (1808) 8 US (4 Cranch) 

370 at 379, 2 LEd 650. 

This Court next proceeded in SEIDENBERG II to review some re¬ 
cent Maryland decisions as to what the judges of Maryland think the 
public policy of their state to be, and then quotes from Scott on Trusts 
who was commenting on a husband who seeks the protection of a spend¬ 
thrift trust so that he may "enjoy the whole of the income from a large 
trust fund” without making any "provision for his: needy dependents. " 

This Court did not undertake to show that anything in the quotation from 
Scott related, in any way, to any of the facts in SEIDENBERG II. 

After mis-citing DILLON v DILLON (1943) 244 Wis 122, 11 NW2d 
628 [which did not base its decision on public policy and which did not 
follow the rule in the Restatement, but instead expressly grounded its 
decision on accepted rules of interpretation] this Court next cited IN RE 
MOOREHEAD’S ESTATE (1927) 289 Pa 542, 137 A 802, 52 ALR 1251 
which seems to rest primarily upon construction of the donor*s intent and 
not upon public policy — but even if it be regarded as a public policy 
decision, 12 it dealt with facts which bore no relation to the facts* that 
the record on appeal presented to this Court in SEIDENBERG n, and at 
all events it declares public policy in Pennsylvania, not in the District 
of Columbia. 

Having failed to demonstrate that there was any rule of public policy 
which required the wishes of the testator in question to be disregarded, 
this Court (after observing that the amount of the support order in question 
could be adjusted if necessary) said this:— 

”* * *. In our opinion, we have the right [sic] to declare, 
and do so, that the public policy of the District of Columbia re¬ 
quires that the interest of a father in a spendthrift trust may be 
invaded for the support of minor children. " (96 US App DC at 250) 

12 

Insofar as MOOREHEAD’S ESTATE rests upon two or more grounds, any one of which would be suf¬ 
ficient to sustain the result, the ruling is upon each and none can be considered obiter dicta, UNITED STATES 
v TITLE INS. CO. (1924) 265 US 472 at 486, 44 SCt 621, 68 LEd 1110. However, it does appear 
that the testatrix in MOOREHEAD’S ESTATE intended her bounty to extend to the daughter-in-law and 
children so that the case is distinguished upon that basis. 
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The brief filed by the appellant-trustees in Appeal No. 12,570 in¬ 
cluded a Supplement which quoted eighteen (18) statutes in force in the 
District of Columbia 'vfcich the appellants contended were inconsistent with 
a finding that there was a public policy of the District of Columbia against 
restrictions on involuntary alienation and, projanto,inconsistent with 
holding that public policy authorized attachment of the assets of a spend¬ 
thrift trust that was expressly conditioned against garnishment, even 
when for the support of minor children. The decision in SEIDENBERG 
II made no mention of those statutes or the public policy they spell out. 

As to the Present Judgment 

On 22 April 1955 (after the decision in SEIDENBERG I, but pending 
the decision of SEIDENBERG II), a letter dated 16 April 1955, was of¬ 
ficially filed in the court below (JA-14). That letter was signed by Elijah 
giving a Virginia address, and was addressed to Chief Judge Laws with a 
copy to Martha’s attorney. The letter informed the court that from and 
after that date, Elijah was no longer represented by the attorney who was 
then of record as his counsel in Civil Action 5686-52. On 12 May 1955, 
the lower court (Judge Curran) approved that counsel’s withdrawal from 
the case (JA-15). Advance notice of this withdrawal and the jurisdictional 
consequences was, by said attorney, served on Martha on 7 May 1955 
(JA-15, 16). 

On 8 September 1955, long after Elijah had left this jurisdiction and 
nearly four months after the court below had allowed withdrawal of Elijah’s 
counsel, Martha filed a motion (JA-16, 17) for a judgment on past due 
’’alimony”, 13 and on 28 September 1955 she was awarded judgment in the 
amount of $1,170; that ’’Order” was signed by Judge Letts and filed on 
28 September 1955 (JA-18, 19). Based on that judgment, Martha initiated 
the garnishment proceedings which resulted in the judgment of 24 January 
1956 (JA-20, 21) which is the judgment now before this Court. There was 
no service on, or notice to, Elijah in procuring the judgment of 28 Sep¬ 
tember 1955, and Elijah was not represented by counsel in this jurisdiction 


13 


See footnote 2, supra. 
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at that time. These matters were called to the attention of the court 
below, as well as to Martha's attorney, by a 'Suggestion" (JA-18) filed 
9 September 1955. 

Martha took no steps to cure the deficiency of notice required by 
the Due Process Clause of the Fifth Amendment or service required by 
Rule 5 of the Federal Rules of Civil Procedure, 28 USCA following 2072. 

On 12 October 1955, Martha served Interrogatories on the trustees 
(see returns filed 13 October 1955) and on 21 October 1955 the trustees' 
answers were filed (JA-18, 19). They denied owing Elijah any money 
between 12 October and 21 October 1955 or of having any of his credits 
in their hands during that period. On 28 October 1955, Martha filed a 
"Traverse" (JA-20) to those responses. 

On 18 January 1956, oral hearing on the traverse was had before 
Judge McGarraghy. Mrs. Fannie Seidenberg, one of the trustees, testi¬ 
fied at that hearing, and on question stated, that she was a trustee of a 
fund specified in the will of her late husband for the benefit of their son 
Elijah (Orig. Sup’l. R. 214, 215), that as of the date of her testimony 
the records of the trust showed a balance of $3,99 6. 57 (Orig. Sup'l. R. 
215), that as of 12 October 1955 the record showed a balance of $5,321. 57, 
but said balance did "not include the payment to the lawyer" (Orig. Sup'l. 
R. 215), that subsequent to 12 October 1955, three monthly payments 
of $175 each had been paid to Elijah for a total of $525, but that nothing 
was owed, due, or payable to Elijah between 12 and 21 October 1955 
(Orig. Sup'l. R. 216-217). Martha rested her case upon that testimony. 

No further testimony was taken (Orig. Sup'l. R. 213-234). 

Counsel for the trustees pointed out to Judge McGarraghy that the 
answers attacked by the traverse had been given under 15:304 DC Code 
(1951 Ed., Supplement III) and that the trustees had truthfully answered 
by saying that "at the time of the service of the attachment or between the 
time of such service and the filing of [their] answers", the trustees did 
not have "any property of the defendant in [their] possession or charge, " 
nor did they owe defendant any money, and it was therefore asked that 
Martha's traverse be denied (Orig. Sup'l. R. 217-219). 
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Counsel for the trustees further explained to the court below that 
the Stipulation of 22 November 1954 (JA-12, 13), mentioned in footnote 
2 of SEIDENBERG II, was factually inaccurate (Orig. Sup'l. R. 220) — 
that it had been executed on the theory that irrespective of whether the 
trustees owed Elijah any payments under the trust, the trust could not 
be attached (Orig. Supl. R. 221-222). Counsel explained his understand¬ 
ing of SEIDENBERG II as being only such money as was due Elijah but still 
in the hands of the trustees could be reached by attachment and added:— 

" * * *. [T] here is no thing in (SEIDENBERG II] which holds 

or even suggests that money not due may be reached and that would 
be an interesting ruling if such were to come down because Mr. 

Elijah Seidenberg has a right to that money if and only if he lives. 

If he dies today neither his estate nor his children get that money. ” 
(Orig. Sup'l. R. 224) 

Counsel for Martha contended that the cited 15:304 DC Code was 
inapplicable, and argued that instead, the governing statutes were Sections 
212 and 312 of the same Title (Orig. Sup f l. R. 227). Section 212 is en¬ 
titled "Levy on equitable interest in chattels pledged" and deals exclusively 
with chattels. It was not contended that the trustees held any chattels of 
Elijah, and there is nothing in the record (or outside the record) that would 
support any such contention. 

Section 312 is entitled "Judgment against garnishee" and, in part here 
pertinent, reads thus: — 

TT If a garnishee shall have admitted credits in his hands, in 
answer to interrogatories served upon him, or the same shall have 
been found upon an issue made as aforesaid, judgment shall be 
entered against him for the amount of credits admitted or found as 
aforesaid . . . and execution shall be had thereon not to exceed 
the credits in his hands; but if said credits shall not be immediately 
due and payable, execution shall be stayed until the same shall be¬ 
come due; ..." 

It was not suggested that the garnishees had admitted credits of Elijah in 
their hands, and the only issue before Judge McGarraghy was the traverse; 
i. e., had the trustees answered the interrogatories truthfully? 

The lower court held, at the conclusion of the hearing on 18 January 
1956, that Martha was"entitled to a judgment for the amount involved" 
i.e., for $1,170, but that she was not "entitled to execution except on the 
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$525 which has been paid between the date of the service of the garnish¬ 
ment and the present date" i. e., between 12 October 1955 and 18 January 
1956, and that the remainder would have to be executed at the rate of 
$175 per month (Orig. Sup f l. R. 233-234). Formal judgment was entered 
24 January 1956 (JA - 21). This appeal followed. 

CONSTITUTIONAL PROVISIONS, STATUTES, 

AND COURT RULES INVOLVED 

For these materials, see the Supplement immediately following this 

brief. 


STATEMENT OF POINTS 

Pursuant to this Court's Rule 17(c) (7), the trustees herewith specify 
the points on which they intend to rely in this appeal: — 

1. The judgment appealed from (24 January 1956) is void because:— 

(a) it is ancillary to the judgment of 3 March 1954 which 
the lower court was legally powerless to enter due to lack of 
jurisdiction; and/or 

(b) it depends upon the judgment of 28 September 1955 
which is void for lack of notice to, or service on, the defendant; 

And, the error as to (a) — discussed in part 1 of the Argument — was 
caused by this Court's decision in SEIDENBERG I, while the error in 
(b) — discussed in part 4 of the Argument — was the failure of the court 
below to heed the "Suggestion" filed on 9 September 1955 — "notice" be¬ 
ing required by the Due Process Clause of the Fifth Amendment, and 
"service" being required by Rule 5 of the Federal Rules of Civil Pro¬ 
cedure, 28 USCA following 2072. 

2. The judgment appealed from (24 January 1956) is erroneous in 
that: — 

(a) the funds condemned by the judgment are not attachable 
at all; 

(b) the funds condemned by the judgment were not "property 
of the defendant" in the "possession or charge" of the trustees 
"at the time of the service of the attachment or between the time 
of such service and the filing of [the trustees'] answer. " 



And, the error in (a) — discussed in part 2 of the Argument — was oc¬ 
casioned by this Court's decision in SEIDENBERG II, while the error in 
(b) — discussed in part 3 of the Argument — resulted from the lower 
court’s refusal to overrule the traverse on 18 January 1956 and in sus¬ 
taining the traverse on 24 January 1956. 

3. The lower court misconstrued this Court’s decision in SEIDEN¬ 
BERG II in that it failed to note that under that decision, only such funds 
as are due to Elijah at the time of the service of, and answer to, the in¬ 
terrogatories can be condemned. The error of the lower court consisted 
in its failure to appreciate that contention when it was urged during the 
hearing on 18 January 1956 and said error was later incorporated in the 
judgment of 24 January 1956. Further, it did not appear (as under 
SEIDENBERG II it had to appear) that the funds were needed to support 
minor children whom the defendant refused to support. These matters 
are discussed in part 3 of the Argument. 

SUMMARY OF THE ARGUMENT 

Appellants’ first argument (upon authorities cited in footnote 5 supra) 
asks this Court to overrule SEIDENBERG I. It contends that the District 
Court’s inherent jurisdiction in matters of child custody arises from, and 
is conditioned by, the need to protect children from neglect or physical 
or moral harm at the hands of their natural or legal guardians — that un¬ 
less a complaint alleges such harm or neglect, the court’s inherent juris¬ 
diction is not invoked — that the strongest considerations of public policy 
forbid the District Court from intervening in disputes between husband 
and wife as to the welfare of their children unless such intervention is 
clearly necessary to protect minor children from physical or moral 
harm or neglect — that Martha’s complaint did not allege facts that showed 
that judicial intervention was necessary to protect the Seidenberg children 
— that the District Court merely gratified Martha's wishes at the expense 
of Elijah’s parental rights notwithstanding the fact that Elijah did nothing 
to lose his natural/legal parental rights — that the fact that Martha had 
left Elijah was without legal significance unless Martha asserted personal 



17 



■f > 





% 








* 






x 


rights under an appropriate provision of the DC Code that she was entitled 
to separate maintenance which, of course, she carefully refrained from 
doing since she was not — that in granting Martha the relief she without 
right demanded, the District Court effectively destroyed a marriage not¬ 
withstanding its legal inability to do so unless one of the parties sued 
under an appropriate code provision — that the custody decree below was 
a mere abuse of power and is void. 

The second argument (see footnote 4 supra) asks this Court to re¬ 
pudiate SEIDENBERG II. This contention insists that (except for the rule 
against perpetuities) there is no law in the District of Columbia which 
curtails the right of a testator to bequeath his property on condition that 
there be neither voluntary nor involuntary alienation — that until the Con¬ 
gress decides to curtail the right of testators to do so, they may create 
valid spendthrift trusts or bequests in the nature of spendthrift trusts — 
that many statutes in force in the District of Columbia demonstrate to a 
certainty that there is no public policy against restraints or alienation 
(voluntary or involuntary) except for the rule against perpetuities — that 
the validity of a testamentary spendthrift trust or bequest depends upon 
the lawful intent of the testator; and, the character of a beneficiary's credi 
tors or the moral basis of their claims cannot affect the validity of such a 
trust — that the public policy which requires a man to support his minor 
children has nothing to do with the right of a testator to create a valid 
spendthrift trust — that the public policy which requires a man to support 
his minor children is aimed at, and is effective only as against, the man 
who neglects or refuses to do so, and nothing in that policy directs itself 
against the right of a testator to provide against alienation of his bequests 
(e.g. the power which the law allows to A to bequeath money to B for the 
use of C on condition that there be no alienation is unrelated to any duty 
that C may owe to D, E, F, or G; and, howsoever strong the claim of 
D et al. may be, and no matter how dressed in public policy, D T sclaim 
is still effective only as against C, and the power which the law grants to 
A remains unimpaired) — that the Congress could, if it wanted, limit the 
power of a testator insofar as concerns the creation of spendthrift trust, 


but until it does so, it is legally inaccurate to say that public policy in¬ 
validates such trusts or bequests. 

The third argument assumes the validity of SEIDENBERG II, and 
seeks to show that SEIDENBERG II cannot be interpreted to support the judg¬ 
ment from which this appeal was taken. On this score appellants point out 
that under 15:304 DC Code they, as garnishees, had only to say whether , 
between the date interrogatories were served on them (12 October 1955) 
and the date of their answers (21 October 1955), they had property or credits 
of Elijah in their possession or charge — that during the critical period they 
owed Elijah nothing, and the record confirms this — that the money they 
held as trustees was not Elijah's property and, in fact, he had only a con¬ 
tingent interest therein which, if it matured at all, would mature on the first 
of each succeeding month — that Martha’s traverse was groundless and it 
was error to sustain it — that if Martha had served the interrogatories on 
30 October 1955 and if the trustees had answered on 10 November 1955, they 
would have admitted holding $175 of Elijah’s property or credits, and the 
court below might, under the erroneous decision in SEIDENBERG II, have 
condemned that amount if it appeared that Elijah refused to support the chil¬ 
dren and that the $175 would go for their support, but this is not what Mar¬ 
tha did, nor is it what the District Court undertook to do. 

The fourth argument ignores SEIDENBERG I as well as SEIDENBERG 
II and attacks the validity of the money judgment of 28 September 1955 which 
was the basis for the garnishment proceedings, which resulted in the judgment 
from which this appeal was taken. It shows that the judgment of 28 September 
1955 was procured by Martha by motion filed 8 September 1955 — that Martha 
did not serve Elijah with a copy of that motion as required by Rule 5oftheFed- 
eralRules of Civil Procedure, nor did she give Elijah notice thereof as re¬ 
quired by the Due Process Clause of the Fifth Amendment to the Constitution — 
that both before and after the motion of 8 September 1955 it appears that she 
knew where, in Arkansas, Elijah could be found, but she still gave him no no¬ 
tice—that when, on 28September 1955, the lower court purported to finally 
confirm Martha’s in personam claim against Elijah, its act was void; and, 
since the judgment of 28 September 1955 was void, the garnishment proceed¬ 
ings based thereon are equally void. 
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THE ARGUMENT 

1. The Court Below Had No Jurisdiction of the Basic Action 
_ (i.e., SEIDENBERG I should be overruled)_ 


The court below has inherent and statutory jurisdiction in child 
custody matters, but there is no pretense of statutory jurisdiction inso¬ 
far as concerns the Complaint in Civil Action 5686-52. Inherent juris¬ 
diction in child custody matters (sometimes erroneously referred to 
as the power of parens patriae) 15 is founded upon the necessity of 
protecting infants who cannot protect themselves, and is nothing more 
than the power (duty) to protect children from neglect or from physical 
or moral harm at the hands of their natural, legal, or de facto guardians, 
or to safeguard an infant 1 s property in the hands of its custodian. 

A claim for divorce or separate maintenance must be adjudicated 
on the basis of the legal and equitable rights of a man qua husband, and the 
adversarial rights of the woman qua his wife. When such litigation in¬ 
volves infants, the court must determine custody without regard to the ad¬ 
versarial rights of the husband and wife. Although the same man may be 
both a husband and father, his rights, powers, and duties are different 
according to which of the two roles are contemplated. 15a But, as between 
father and mother, there is no law, for in the absence of statute there 
is no legal significance to that relationship. The law, of course, knows 
the parent and child relationship, and as between parent and child there 
are significant legal relations with incidental rights, powers, and duties. 

A mother (even if unwed) can enforce a child’s right to support as against 
the father of the child. But in such a case, it is not the suit of a mother 
against a father; rather, it is a suit to vindicate the child’s right. 

For a fuller discussion on this point, see pp. 17-22 of "Brief for Appellant" filed in Appeal No. 

12,336 (found in Vol. 1033 of the bound briefs in the Bar Association Library). 

15a The vital significance of this contention to the argument advanced by appellant in SEIDENBERG I 
is obvious. It was, of course, fully urged on the panel which decided that case. And, although that panel 
was unwilling to accept this proposition, a recent decision of this Court by a different panel has adopted 
it! Thus, the decision in BURKE v UNITED STATES (Appeal No. 13, 475, decided 8 November 1956) 

US App DC_, _F2d_, rests squarely upon this precise point. 
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It is correct to say that a husband has no right to the custody of 
the children born of his marriage. And, neither does a wife. That is 
because the law of husband and wife relates exclusively to personal 
relationship between the two parties of a marriage. 

It is wholly incorrect to say (as Judge Holtzoff did) that a parent 
has no right to the custody of his children. The whole body of the law 
of parent and child is predicated upon the indisputable fact that parents 
do have rights. And 21:101 DC Code (1951 Ed) confirms those parental 
rights in this jurisdiction. 

Whenever a court has to decide a matter of child custody, it must 
be guided by the best interests of the child. It would be wrong to award 
custody of an infant to the spouse who won suit for divorce simply be¬ 
cause that party established a right against his or her spouse. It would 
be equally wrong to give a wife a divorce simply because she could con¬ 
vince the court that she could better tend the infant of the marriage than 

could the husband. The adversarial rights of husbands and wives inter se 

! 16 

have no bearing upon the parent and child relationship. If a woman is a 
bad wife she may happen to be a good mother. ' It could also be that a man 
who was an unsatisfactory husband might be an infinitely better custodian 
of his children than the mother. 

When the court has to decide custody in a suit for divorce or 
separate maintenance, the court has a wide area of discretion. Neither 
of the parties has any rights to custody as a husband or as a wife. Both 
parties have equal rights to custody as parents. So when a choice must 
be made, the law invests the court with a large measure of judicial dis¬ 
cretion for the very reason that adversarial rights are not involved and 
for the reason that a decision must be made. 

When one parent brings suit against the other for custody of minor 
children and when there is no claim under the divorce or separate main¬ 
tenance statute, the court can entertain such suit only if it appears that 
it is brought to vindicate rights of the children, e. g., if it can be shown 


As appellants read BARTLETT v BARTLETT (1954) 94 US App DC 190, 221 F2d 508, it is not to 
the contrary; however, appellants certainly do not suggest that BARTLETT is "good" law. 
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that the defendant parent is guilty of mistreatment of the children or is 
in some manner endangering their health, morals, or property. In such 
cases equity exercises an inherent jurisdiction to protect those incapable 
of protecting themselves. The nature of the need is the measure of the 
power which the court asserts, and except a need to defend infants be 
shown, there can be no judicial intervention. And in such cases equity 
deals with parents as parents, i. e., it is concerned with their relationships 
with their progeny rather than with the far different matter of their re¬ 
lationships inter se as husband and wife. Such cases (Cardozo calls them 
custody simpliciter) have a still further jurisdictional requirement, 
namely, it must appear that the children are physically within the geo¬ 
graphic limit of the court 1 s jurisdiction. It ill behooves a court in the 
District of Columbia to concern itself with the mistreatment of children 
in Arkansas or the vindication of their rights in Arkansas. Similarly, 
an Arkansas court would be officious if it undertook to protect children 
here, for that is the duty of the courts here. 

Since the complaint in the court below was not brought under the 
divorce or separate maintenance statute and since the children concerned 
were then living in the state of Maryland (now in. Arkansas), the court 
below had no jurisdiction. The children now live in Arkansas and both 
parents have foresworn the District of Columbia as their residence. 

Further, it was not alleged (nor was it proved) that the father had been 
guilty of any mistreatment of the children, i. e., there was nothing to 
show that unless the court did act the children would suffer physical 
or moral harm. 

The plaintiff below alleged that the defendant, her husband, had 
physically mistreated her. Since her suit was not based on the matri¬ 
monial statutes and since she asked no relief for herself, that was an 
immaterial allegation, for her demand for the custody of the Seidenberg 
children was predicated upon the naked contention that it would be better 
for the children for her to have them than for the father to have their 
custody. Being immaterial, the allegation of mistreatment should have 

17 

FINLEY v FINLEY (1925) 240 NY 429, 148 NE 624. 40 ALR 937. 
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been stricken when the father demanded that relief by motion filed 
(before answer) on 21 January 1953. 

This Court’s decision in SEIDENBERG I is plainly erroneous and 
should be overruled. That decision did not even recognize the basic 
question submitted to this Court. Thus, this Court said: - 

"It is first contended that the District Court had no 
jurisdiction, absent a matrimonial action, to decide be¬ 
tween parents in so far as the custody of children is 
concerned. * * *." (95 US App DC at 88) 

In SEIDENBERG I, the appellant never advanced any such contention, 

and that case involved no such question. In fact, he expressly denied 

any such contention. 18 

When a court cannot, will not, or does not understand the legal 
issue before it, the decision which follows can be expected to be in¬ 
adequate. Clearly and consistently, from before his answer was filed 
and at all subsequent stages, as well as in this Court, Elijah challenged 
the jurisdiction of the trial court. No judge below, and no judge in this 
Court, ever undertook to answer "the major question" presented. 19 
’There are no presumptions in favor of the jurisdiction of the courts 
of the United States", EX PARTE SMITH (1876) 94 US 455, 456, 24 LEd 
165, and while ’’ ’ jurisdiction’ ... is a verbal coat of ... many colors", 20 
a challenge to a federal court’s jurisdiction is nonetheless of such vital 
significance that when the issue is raised it cannot be considered as 
answered until there is a direct response to the precise issue that is 
presented. And that, this Court failed to do. Instead, SEIDENBERG I 
sets up a straw-man-like problem which this Court then proceeds to try 
to answer. Thus, after declaring disagreement with the contention which 
this Court incorrectly ascribed to appellant in SEIDENBERG I, this 
Court went on to say: - 

18 See, supra, footnote 6 quoting from Appellant's Reply Brief filed in Appeal No. 12, 336. 

19 

Judge Schweinhaut did, however, grapple with the issue, and on oral argument expressed tentative 
views which indicated his thoughtful disagreement with Elijah's contentions. But, the issue was sub¬ 
mitted upon written memoranda after oral argument; and the denial of the relief Elijah requested was 
not accompanied by explanatory comments - - as, of course, was not required. 

20 Mr. Justice Frankfurter dissenting in UNITED STATES v TUCKER TRUCK LINES (1952) 344 US 33. 

39, 73 SCt 67, 97 LEd 54. 
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"* * *. Such jurisdiction has been exercised on 
many occasions, one of the latest cases being that 
of BOONE v. BOONE, 80U.S. App D.C. 152, 150 
F. 2d 1953. See also STICKEL v. STICKEL, 18 App. 

D.C. 149 (a habeas corpus proceeding in which the 
facts are similar to those of this case). ” (95 US 
App DC at 88) 

21 

In citing BOONE II as a case where there was no matrimonial jurisdic- 

diction, this Court either ignored or forgot the facts in that litigation. 

Thus, in BOONE 1 22 this Court had said: - 

"Though appellant [the husband and father] now 
claims residence in the District, he does not contend 
that he committed perjury when he assured the North 
Carolina court that his residence was in North Carolina. 

That court had unquestioned jurisdiction of his divorce 
suit. That court has jurisdiction, pending a divorce 

suit, to settle the custody of children. [Citations]. 

♦ * * 

"Since the children are now in the District of 
Columbia, its courts may regulate their custody. 

[Citations]. But the ultimate question for the Dis¬ 
trict Court is whether the welfare of the children 
now requires a change in the custody previously 
provided by the court of their domicile. Obviously, 
that question was not before the North Carolina 
court. Therefore, the principle of res judicata 
cannot be applied to it. But the North Carolina 
court did determine what the childrens welfare 
required at the time when that court acted. * * *." 

(76 US App DC at 400) 

To characterize BOONE I or BOONE n as illustrating the exercise of 
jurisdiction over the custody of children without a basic matrimonial 
action is, as the above quotation shows, improper. Further, since 
the Joint Appendix in Appeal No. 12, 336 included a "Supplementary 
Memorandum" which had been submitted to the court below (JA-pp. 3-3g) 


21 

BOONE v BOONE (1945) 80 US App DC 152, 150 F2d 153. 

22 

BOONE v BOONE (1942) 76 US App DC 399, 132 F2d 14. 
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V 

'*• 


discussing BOONE I and BOONE II, it was peculiarly inappropriate for 
this Court to have mis-cited BOONE II. 

The BOONE litigation rested upon matrimonial jurisdiction, and 
since, pursuant to that jurisdiction, the children of that marriage were 
made wards of the North Carolina court (and therefore became wards 
of the District of Columbia courts when they became domic diaries here), 

23 

the jurisdictional question presented in SEIDENBERG I was, not presented 
and could not have been decided in BOONE I or BOONE II; for, in SEIDEN¬ 
BERG I it was expressly conceded that upon establishing matrimonial jur¬ 
isdiction, the issue of jurisdiction to award custody of the chddren of the 
marriage is established? 4 

Immediately after the mis-citation of BOONE n, this Court next 
cited STICKEL which was a proceeding in habeas corpus, and said:- 

”* * *. See also STICKEL v STICKEL [1901] 18 
App DC 149 (a habeas corpus proceeding in which the 
facts are similar to those of this case). 

fT It seems to us to make no difference that the in¬ 
stant proceeding is not one in habeas corpus. As in 
BOONE, this case was commenced by the fding of a 
f complaint. T * * *." (95 US App DC at 88) 

Two questions are pertinent: (1) were the facts in STICKEL simdar to 

the facts in SEIDENBERG I?; and, (2) does it matter, today, if the 

formal requirements for habeas corpus are not followed in the court 

below? 

The answer to inquiry (1) is that the facts were similar. As the 
appellant pointed out in his Reply Brief (pp. 6-7) in Appeal No. 12,336:- 



V 



■*< 




4 * 



4 . 


Indeed, the argument that lies at the core of appellant's position in SEIDENBERG I was not even 
advanced in the BOONE litigation; see, the BOONE briefs in Vols. 676 and 708 in the Bar Association 
Library. It is true that in the Reply Brief in BOONE I (Vol. 676) the jurisdictional argument discussed 
in footnote 24 infra was (pp 5-6) advanced; but, no matter how that argument is resolved, it cannot 
prejudice die position taken by appellant in SEIDENBERG I. 

^ It can be argued that denial of the primary relief in a matrimonial cause results in depriving the 
court of such ancillary jurisdiction as child custody, DAVIS v DAVIS (1878) 75 NY 221; however, it 
seems that the majority view is to the contrary, URBACH v URBACH (1937) 52 Wyo 207. 73 P2d 953, 
113 ALR 889. And, see the annotation in 113 ALR 901-913. But, no matter how this Court may some 
day rule on this controversial issue, there is nothing in this disputed area of the law that can justify 
the mis-citation of BOONE in SEIDENBERG I. Thus, if this Court follows the majority view it holds 
that because of the original matrimonial jurisdiction the trial court has power to pass upon custody 
even when divorce or separation is denied. If this Court takes the minority view, it must dismiss 
for want of jurisdiction. 


♦ 




< 
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”* * *. To a considerable extent, STICKEL is an 
answer to appellant’s repeated statement that no case 
could be found outside of totalitarian countries that was 
contrary to his jurisdictional contention. That challenge, 
of course, was predicated on the assumption that superior 
right or wrongful withholding were such elemental parts 
of a writ habeas corpus that it was not necessary to can¬ 
vass the cases sounding therein. Appellant’s confidence, 
however, seems to have been misplaced. Thus, in STICKEL, 
a wife who had no superior right prevailed in habeas corpus 
over her husband, and there was no showing of wrongful 
withholding by him or of mistreatment of the child.” 

That Reply Brief presents further comments on STICKEL which this Court 

did not answer (pp. 6-9). It could be added that neither Judge Cardozo, 

in FINLEY v FINLEY (1925) 240 NY 429, 148 NE 624, 40 ALR 937, nor 

the editor responsible for the annotation to which accompanies that 
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decision (40 ALR 940) were aware of STICKEL. 

The answer to inquiry (2) is suggested by footnote 1 of the afore¬ 
mentioned Reply Brief (p. 2) citing Rule 81(a)(2) of the Federal Rules of 
Civil Procedure (28 USCA following 2072). It will be remembered that 
Rule 1 of the Federal Rules of Civil Procedure expressly provides that 
those rules do not apply to all civil proceedings and it further expressly 
excepts the proceedings to the extent specified in Rule 81. Rule 81 is 
entitled ’’Applicability in General” and section (a) thereof is entitled 
”To What Proceedings Applicable” and, in pertinent part, subsection (2) 
reads as follows: - 

”In the following proceedings appeals are governed by 
these rules, but they are not applicable otherwise than on 
appeal except to the extent that the practice in such proceedings 
is not set forth in statutes of the United States and has hereto¬ 
fore conformed to the practice in actions at law or suits in 
equity: . . . habeas corpus. . .***.” 

Although it may ’’make no difference” to this Court that Civil Action 

5686-52 was not in habeas corpus, it seems that this Court at least 


Is it not strange that, with the hundreds upon hundreds of thousands of reported cases in the history 
of the English speaking world -- where there have been uncounted thousands of matrimonial disputes, 
and disputes over the custody of children, there is only one case which only appears to contradict the 
contention advanced by Elijah? 


might explain why, in view of the cited Rule 81(a)(2), and in view of the 
obvious differences in habeas corpus procedure and the "practice in 
actions at law or suits in equity" (see, for example, cases cited in 
"Habeas Corpus", Key Numbers 3, 6, 52-112, in Vol. 33 of the Federal 
Digest). After all the Act of June 25, 1948, c. 646, 62 Stat. 961, 
amended May 24, 1949, c. 139, sec. 103, 63 Stat. 104; July 18, 1949, 
c. 343, sec. 2, 63 Stat. 446 (28 USCA 2072, formerly 28 USCA 723c) 
expressly provides that no rule of court may lawfully "abridge, enlarge 
or modify any substantive right" (the same language was employed in 
the Act of June 19, 1934, ch. 651, Sec. 1, 48 Stat. 1064, 28 USC [1940 
Ed. ] 723b) and, it seems to appellants that to dispense with the elemental 
requirements which the law requires a relator show to obtain a writ of 
habeas corpus is, when done under the theory of the notice pleading 
contemplated by the Federal Rules of Civil Procedure, an enlargement 
of a relator’s rights, the abridgment of a respondent’s defensive rights, 
and pro tanto a direct and clear violation of the basic statute (28 USCA 
2072) as well as of Rule 81(a)(2). 

After what at least seems to be unjustified reliance on BOONE n 
and STICKEL and a disregard of the cited Rule 81(a)(2) and 28 USCA 2072, 
and the Court said:- 

"Surely where, as here, the parents have separated and 
the children have been and may continue to be taken by first 
one parent and then the other, either by force or by stratagem, 
the court is under the duty ’to act in behalf of these children’. ” 

(89 US App DC at 89) 

Since the quoted language was taken from BOONE n, and since that case 
offers no solution to the problem in SEIDENBERG I, the quotation marks 
in the above paragraph may be disregarded. 

The paragraph last above quoted is the strongest in SEIDENBERG I. 
And yet, it cannot support the conclusion. First of all, there was no 
excuse for this Court to have employed the word "force" in that para¬ 
graph. Nothing in the record in Appeal No. 12,336 even suggested that 
force had been so employed or that it might be later employed. And, as 
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for the suggestive overtones of the word "stratagem" — what does it 
matter? If the stratagem is directed toward the co-parent, then 

26 

according to the court below and this Court of Appeals, it is immaterial. 
If the stratagem is directed toward the children, it cannot matter at 
all. Children are daily subjected to stratagems. They are encouraged 
to eat oatmeal so as to become football players, etc. etc. etc. Another 
weakness in the quoted paragraph is that it assumes that when "children 
have been and may continue to be taken by first one parent and then 
the other", the result will be harmful so that "the court is under a 
duty to act in behalf of these children." But, that sort of thing — phy¬ 
sical transfer — happens continually, and there is nothing to show that 
it is inherently bad for children, still less that it involves physical or 
moral harm. In any event, there was no proof on that subject in the 
record in Appeal No. 12, 336. Of course, children normally want both 
of their parents. If separated from one, they may sorely miss the 
absent parent. And, whoever breaks up the home in fact may, if without 
legal justification in so doing, be deemed on that account unfit to have 
custody of the children, BARTLETT v BARTLETT (1954) 94 US App DC 

27 

190, 221 F2d 508. It does not follow, however, that the law should 
intervene every time a child misses one of its parents — if such were 
the law, the courts would have to enjoin the armed services from sending 
a father to war since the children would be unhappy over his absence. 

26 

It will be remembered that Judge Holtzoff repeatedly declared that parents have "no rights" to the 
custody of their children. The error of Judge Holtzoffs view is so flagrant as to be outside the area 
of legitimate dispute. But, even though this Court was asked to correct that error in Appeal No. 12, 336, 
this Court evidently believed Judge Holtzoff's statement to be legally accurate, for no comment is found 
respecting that view in SEIDENBERG I. 

Neither parent has the right to take the children from the other, by stratagem or otherwise. A 
taking without consent is unlawful by virtue of 21:101 DC Code (1951 ED) which is entitled "Natural 
Guardians" and reads thus: - 

"The father and mother shall be the natural guardians of the person of their minor 
children. If either dies or is incapable of acting, the natural guardianship of the person 
shall dev ole upon the other. (Mar. 31, 1901. 31 Stat. 1369, ch, 854, Sec. 1123.)." 

27 

It must not be forgotten that Judge Holtzoff refused to allow Elijah to prove that Martha was unjusti¬ 
fied in having left their home with the children. Had that issue been allowed, a serious legal question 
might have resulted. But, as the record shows. Judge Holtzorr refused to allow evidence on that issue 
even though he purported to make a finding of fact thereon. 




Many absences are temporary. And many wives, like husbands, do re¬ 
turn to their homes even when their departure was intended to be final. 
Until facts are established (upon proper pleadings) which demonstrate 
the need to protect the temporary personal welfare of children, it ill 
befits a court to formalize a separation by granting one parent the 
custody of children when that parent takes no formal steps to disavow the 
marital relationship. 

So far as concerns the merits of the contention that the lower court 
had no jurisdiction to entertain Civil Action 5686-52, these appellants 
rely upon the arguments previously advanced to (and unanswered by) 
this Court in Appeal No. 12, 336. 28 Basically, the argument on the merits 
of that issue is as follows. 

The District Court below does not have unlimited powers. Its 
jurisdiction is limited by statute and by law. There are many powers 
which the court below might exercise if the law permitted it to do so, 
but until the law gives that court additional powers, the District Court is 
limited by the powers heretofore conferred upon it. According to IN RE 
POOLE (1876) 9 DC (2 McArthur) 583, 593, the court below has inherent 
jurisdiction to protect infants and their property. This is not disputed. 
Also the court below has a large measure of discretion in child custody 
matters when there is a suit for divorce or separate maintenance, but 
only because of its statutory jurisdiction in matrimonial causes; 16:410 
and 16:415 DC (1951 Ed.). 

If a father refuses to support his children, the court below has the 
inherent power to require him to do so. However, the suit which Martha 
filed against Elijah did not present any such issue. It is evident from 
the face of the complaint (JA - 1, 2) that Elijah provided a home for his 

28 

This Court cannot like less than these appellants the resubmission of issues that should have been 
resolved in the earlier SEIDENBERG appeals. See footnotes 4and 5 supra on the question as to whether 
these issues may be again presented to and redecided by this Court. 
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children, and that he was not only desirous of supporting them but in 
fact went to great lengths to do so. The claim which Martha asserted 
in the court below amounted to nothing more than a demand that the court 
divest Elijah of his right to the custody of his children in order that she 
might have their exclusive custody. It was never alleged that Elijah had 
violated any of the rights of his children or that he acted adversely to 
their welfare. Clearly, therefore, the suit below presented a claim of a 
plaintiff who admittedly had no superior right to that of the defendant. 

And yet, the relief which that plaintiff demanded could be obtained only 
at the cost of a clear, natural, and lawful right of the defendant, i. e., his 
custodial rights under 21:101 DC Code (1951 Ed). This anomalous situa¬ 
tion is supposed to be justified on the ground that courts are concerned 
only with the "best interests" of children. 

In Ohio, a statute similar to our 21:101 drew these remarks from 
that court: 

"It is elementary that parents are the legal and natural 
custodians of their minor children and each parent has an 
equal right to their custody in the absence of an order, judgment, 
or decree of a court of competent jurisdiction fixing . . . 
custody [in one parent only]." IN RE COREY (1945) 145 Ohio 
St 413, 61 NE2d 892. 

The court below, however, believed that it could intervene in the matter 
of child custody any time it was alleged that it would be better or more 
advantageous for the child if its custody were changed. The full 
extent of the error of that belief, can hardly be appraised in moderate 
terms. No amount of effort on the part of Elijah could make the court 
below see that the threshold question had never been answered and that 
until it was, that court could not lawfully exercise jurisdiction. The 
threshold question is, in cases of inherent jurisdiction, whether or not 
the complaint alleges facts which require the court to act for the protection 
of the child. 

At all times Elijah agreed that when child custody is at issue, the 
controlling consideration must be the welfare of the child. However, there 
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is no lawful way for the question of an infants best interests to come 
before the court below unless there is a showing of right in the plaintiff 
(as for example, habeas corpus) or some showing that a legal wrong by 
the defendant has infringed the right of the plaintiff (as for example, a 
wife or husband in cases of suit based on matriomonial jurisdiction) 
or that the defendant has acted adversely to the physical or moral in¬ 
terests of the children themselves. 

An illustration may help make this point clear. Suppose that 

V 

Mr. and Mrs. John Doe were to sue for the exclusive custody of the 
children of Mr. and Mrs. Seidenberg. They could show no right to 
such exclusive custody, but according to the court below that defect 
could mean nothing since the parents themselves have no right to custody. 
Then, suppose that those plaintiffs could prove that they could provide 
the Seidenberg children with a happier home, better schooling, finer 
clothing, etc., than could be offered by either or both ctf the children’s 
parents. Counsel assumes that such a case would be dismissed out 
of hand. But, according to the law as announced by the court below, 

Mr. and Mrs. John Doe should win their suit, or at least lose only if the 
trial judge, by use of judicial discretion, found the parental relationship 
a better thing for the children. 

The fact of the matter is that parents do have rights. This Court 
has recognized that fact in the very decision which (due to certain language 
therein) accounts in great part for the error of the court below. Thus, 
in BROWN v BROWN (1942) 77 US App DC 73, 134 F2d 505 at 507, this 
court said "all rights of parents must be observed. " As the father 
reads BROWN on this subject it stands for nothing more than this: 
that no right of a parent majr be allowed to prejudice a right of a child. 
That much of BROWN is good law. But that is far different from the 
erroneous propostion of Judge Holtzoff to the effect that parents have 
no rights as concerns the custody of their children. 

There is ample support in the decisions for the position taken by 
the father on this jurisdictional matter, FINLEY v FINLEY (1925) 


240 NY 429, 143 NE 624, 40 ALR 937, and SISSON v. SISSON (1936) 
271 NY 285, 2 NE2u 517. 


The basis upon which the lower court's jurisdiction is challenged 
is not to be confused with such situations as were involved in TOWSON v 
TOWSON (1919) 49 App DC 45, 258 Fed 517, and BARTLETT v. BARTLETT 
(1954) 94 US App DC 190, 221 F2d 508. In those and similar cases the 
problem of child custody arose in suits for divorce or separate main¬ 
tenance. In such cases there is no need to establish independent grounds 
to invoke the court's power in matter of child custody. But in Civil 
Action 5686-52 there was no demand for divorce or separate maintenance. 

A further word may be said generally on the subject of parental 
rights. The phrase, "power of parens patriae " is — in addition to the 
historical and theoretical difficulties elsewhere discussed (see footnote 
15 supra) — nothing but an arrogant fiction. Arrogant because it 
arrogates. Fiction because there is no parentage by a country — only 
humans can be parents. And the justification for the epithet "arrogant 
fiction" is that the natural and lawful powers and rights of real parents 
is the measure of the power and right that the proponents of "the power 
of parens patriae " seek to lodge in the state. The inconsistency of the 
theory is evident. By contending that parenthood gives no rights, the 
proponents then conclude that the state, an "as-if" parent, has the kind 
of rights that, by nature, only parents can inherently possess'. 

Appellants respectfully submit that the court below had no juris¬ 
diction to entertain Civil Action 5686-52, and every order therein entered 
is void. 

2. The Funds here in Question Cannot Be Attached 
(i. e., SEIDENBERG H should be Overruled) 


Whereas SEIDENBERG I does not even identify the question presented, 
SEIDENBERG II does at least identify the problem submitted. Thus, this 
Court said in SEIDENBERG II: - 
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"This case presents a direct clash of interests -- 
the interest of a testator in freedom to dispose of his 
property on such conditions and limitations as he 
chooses, provided no principle of public policy be 
violated, and the interest of minor children seeking 
support from a father under a duty to furnish it. " 

(96 US App DC 247) 

And, much as in the case of the discredited decision in MEREDITH v. 
MEREDITH (1953) 96 US App DC 351, 204 F2d 64, having identified the 
problem, this Court turns away therefrom and ignores the considerations 
which must (legally) determine the outcome. Thus, nowhere in the re¬ 
maining paragraphs of SEIDENBERG H is there any reference to the 
"direct clash of interests"which SEIDENBERG H sets out to resolve. 29 

29 

One of tiie principal oral arguments advanced by counsel for appellants in SEIDENBERG II was, 
simply, that this Court of Appeals could not resolve that conflict. Counsel asked the panel to read 
Judge Hand's essay "The Contribution of an Independent Judiciary" reprinted in "The Spirit of 
Liberty" (Knoff, 1952). It was hoped that a reading of that article would help this Court to see that 
when there is a clash of interests upon which men may disagree respecting which interest should 
predominate, the resolution of the conflict not only should be, but by today's law is. entrusted to 
tiie legislature. The following excerpts from Judge Hand's remarks may yet assist this Court in rea¬ 
lizing that it is not empowered and does not "have the right to declare" the public policy of the District 
of Columbia unless.there are "definite indications" of such policy "in the law of sovereignty" -- con¬ 
siderations conspicuously absent from the opinion filed in SEIDENBERG n. Judge Hand said this: - 

•* 

" • • /j/udges no longer speak for the ruling class. The price of their 
continued power roust therefore be a self-denying ordinance which forbids change 
in what has not already become unacceptable. To compose inconsistencies, to 
unravel confusions, to announce unrecognized implications ... these are the 
measure of what they may properly do • • •. (p. 175) 

"*• *. The answers to ... questions /which depend upoq/ the appraisal and 
balancing of human values /demands the use of scales, weights, and measures not 
entrusted to the judiciary/. Who can say whether the contribution of one group may 
not justify allowing it a preference? How far should the capable, the shrewed or the 
strong be allowed to exploit their powers? ... How far are children wards of the state 
so as to justify its intervention in their nurture? What limits should be imposed upon the 
right to /devise or/ inherit? (p. 178) 

If an independent judiciary seeks to /give the answers to such questions/ 
from its own bosom, in the end it will cease to be independent. And its independence 
will be well lost, for that bosom is not ample enough for the hopes and fears of all sorts 
and conditions of men, nor will its answers be theirs; it must be content to stand aside 
from these fateful battles. • • • /i/u dges should be independent... But the price of this 
immunity, I insist, is that they should not have the last word in those basic conflicts 
of 'right and wrong — between whose endless jar justice resides*. • ••." (pp. 180-181). 

Of course, this Court of Appeals is not required to accept the views of Judge Hand. But, it seems that 
any judge who would gainsay anything quoted above should speak out forthrightly and claim for himself, 
openly, the power which for so many years judges have traditionally abjured. And, the judge should at 
the same time undertake to justify his claim with the declaration in VIDAL v GIRARD’s EXECUTORS 
(1844) 43 US (2 How) 127, 197, 11 LEd 205, where Mr. Justice Story in introducing the discussion as 
to whether or not the trust condition there involved offended public policy, said this: - 

/footnote continued on following page/ 
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The present appellants have heretofore (in Appeal No. 12, 570) cited 
ample authority to this Court to show that the contingent and conditioned 
bequest which Harry Seidenberg made to his son Elijah was not contrary 
to public policy and that there was no basis upon which this Court could 
find that the public policy of the District of Columbia required the wishes 
of Harry Seidenberg respecting the disposition of his money to be dis¬ 
regarded. None of appellants’ arguments were answered. 

Before restating the arguments advanced in Appeal No. 12, 570, 
appellants respectfully suggest that this Court may want to answer, to 
itself at least, the following questions in order to itself judge the adequacy 
of SEIDENBERG H: - 

(1) Is it not unfair to change the rules after the die is cast? Thus, 

30 

Harry Seidenberg relied upon competent legal advice in creating the trust 


^Footnote 29 continued from preceding page7 

"In considering this objection, the court is not at liberty to travel out of the record in order 
to ascertain what were the private religious opinions of the testator, (of which indeed we can 
know nothing) nor to consider whether the scheme of education by him prescribed, is such as 
we ourselves should approve, or as is best adapted to accomplish the great aims and ends of 
education. Nor are we at liberty to look at general considerations of the supposed public interests 
and policy of Pennsylvania upon this subject, beyond what its constitution and laws and judicial 
decisions make known to us. The question, what is the public policy of a state, and what is the 
contrary to it, if inquired into beyond these limits, will be found to be one of great vagueness and 
uncertainty, and to involve discussions which scarcely come within the range of judicial duty and 
functions, and upon which men may and will complexionally differ,, above all, when that topic 
is connected with religious policy, in a country composed of such a variety of religious sects as 
our country, it is impossible not to feel that it would be attended with almost insuperable dif¬ 
ficulties, and involve differences of opinion almost endless in their variety. We disclaim any 
right to enter upon such examinations, beyond what the state constitutions and laws, and decisions 
necessarily bring before us." (43 US at 197-198) 

30 

The bequest to Elijah does not seem, actually, to be a spendthrift trust; rather, it is a conditional 
bequest in the nature of a spendthrift trust. The significance of this distinction is to focus attention on the 
intent of the testator instead of any notion as to the beneficiary’s interest -- see the concluding sentences 
of FEARSON v DUNLOP (1893) 21 DC (10 Mackey) 236, 21WLR 3. quoted infra. According to the Re¬ 
statement of Trusts, an "outright devise or bequest" may be tberes_of a trust, but the instant bequest was 
not outright; see. Comment "b" under Section 74. Further, from Section 2 of die Restatement of Trusts 
it appears to be basic and elemental to the idea of a trust that "the person by whom the property is held" 
must be under or subject "to equitable duties to deal with the property for the benefit of another person." 

In the present instance, the will of Harry Seidenberg expressly declareslhat income from the "trust" shall 
accrue to the "trustees" — i.e., that any dealing with the "trust” property would not be for die benefit 
of another person. 

When Harry Seidenberg executed his will, there was only one statutory restriction in the District 
of Columbia which qualified his power to limit alienation of any bequest he chose to make, i.e., 45; 101 
et. seq . DC Code (1951 Ed.) especially 45:102. Moreover it was known that our courts respected spendthrift 
trust provisions. 


for Elijah and then, after he was dead and unable to do more to see that 
his money went the way he wanted it to, did not this Court change the law? 
Ought not such changes to be made prospectively by the legislature ? Who, 
on the bench of this Court, can know that the Congress would enact a 
statute which allowed the invasion of spendthrift trusts ? Who can deny 
that Congress is empowered to so legislate? Who can deny that the power 
to enact laws includes the power to refuse to legislate ? 31 

(2) Is it not true that the remarks in BUCHANAN v NAT’L SAVINGS 
& TRUST (1944) 79 US App DC 278, 280-281, 146 F2d 13, relied on in 
SEIDENBERG n, were obiter dicta only? And, is it not true that the 
questions respecting the division of power set forth above are just as 
pertinent to the dicta in that case as the ruling SEIDENBERG n? 

(3) What point is there in reviewing IN RE MOOREHEAD T S ESTATE 
(1927) 289 PA 542, 137 A 803, 52 ALR 1251 on a question of public policy 
in the District of Columbia? Further, is it not clear that MOOREHEAD 
actually turned upon the construction of the testator’s intention? (See 
ALR at 1255). Is it not also true that the diatribe in MOOREHEAD, which 
this Court quoted in SEIDENBERG n, applied to a man who, totally unlike 
Elijah, did NOT want to support his children? Is it not clear that Elijah, 
if guilty of anything, is guilty of wanting his children too much — so that 
to apply to him the language this Court quotes from MOOREHEAD is in¬ 
appropriate ? 

__ 

Appellants have no quarrel with those who say that a husband who refuses to support his minor chil¬ 
dren should not be allowed to enjoy the benefits of a money gift while his duty to support his children 
remains unhonored. And, this is unobjectionable whether the gift is accomplished by a simple inter- 
vivos delivery from the donor into the hand of the father, or by the more elaborate mechanism of a 
spendthrift trust which is, of course, nothing more or less than an in-hand gift effected by agents of 
the donor. But, that is not what SEIDENBERG II holds. Instead, it holds that public policy prevents 
A from giving money to C when it appears that C refuses to support his minor children, for to allow 
die invasion of a spendthrift trust accomplishes exactly that. i.e., it prevents the trustee from making 
the gift ordered by the donor. And it is with that result that the present appellants quarrel counting, 
on their side of the quarrel, NICHOLS v EATON (1875) 91 US 716, 23 LEd 254. FEARSON v D UNLOP 
(1893) 21 DC (10 Mackey) 236, 21 WLR 3, and other authorities. Of course, after the gift is in the 
father's hands, the public policy which requires him to support his dependents can be enforced against 
him with all vigor; but, until the Congress so declares, the desire of A to give money to C (directly or 
through trustees) cannot be subvened merely because C would not use that money to support his minor 
children. In passing, it should beiemembered that Elijah never refused to support his children. 

45:102 DC Code is plainly a declaration of public policy. Since it stops short of condemning 
such limitations as Harry Seidenberg imposed on die bequest to Elijah, it necessarily follows that such 
restrictions are not contrary to public policy here. 


(4) Since the decision in DILLON v DILLON (1943) 244 Wis 122, 11 
NW2d 628 does not rest on grounds of public policy and does not adopt 

for Wisconsin the rule in Section 157 of the Restatement, but instead, rests 
expressly on the interpretation of the terms of the trust and intent of the 
testatrix as found in the light of the law where the trust provision was 
drafted and where the testatrix lived and where her will was probated 
(i. e., Pennsylvania), 3U how can this Court of Appeals justify its state¬ 
ment that DILLON followed the rule in the Restatement of Trusts? 

(5) What possible bearing does SAFE DEPOSIT & TRUST v ROBERT¬ 
SON (1949) 192 Md 653, 65 A2d 292 (and the other Maryland cases cited in 
note 7 of SEIDENBERG n, each having been decided subsequent to the 
cession of land by Maryland to the District of Columbia) have upon the 
question of public policy in the District of Columbia? Does not VIDAL v 
GIRARD'S EXECUTORS, supra, make it clear that Maryland's public 

lu 

In DILLON v DILLON the court made this clear in headnote 1 of the official reports. And, in die 
opinion the court said: - 

"• • •. In the case at bar the provision in question ... is briefly stated in simple 
and unambiguous language, //No beneficiary receiving under this trust shall have the 
power of anticipation, alienation, or assignment of any principal or income ... ’J . To 
ascertain testatrix’s intended meaning and understanding in using that provision.due con¬ 
sideration must be given to the circumstances then attending her and by which die was 
surrounded and probably influenced, including the important facts that she was a resident 
of Pennsylvania and that she executed her will and undoubtedly expected her estate to be 
probated there. In that state the rule has been definitely established by decision /citatioq/' 
that the interest of a husband who is the beneficiary under a spendthrift trust can be reached 
in satisfaction of an enforceable claim against him by his wife and children for alimony or 
support, notwithstanding ... provisions ... which are substantially to the same effect as 
the spendthrift-trust provision /quoted abovq? ..." (244 Wis at 127) 

Then, after quoting from two Pennsylvania decisions (including MOOREHEAD’S ESTATE) the Wisconsin 
court added: - 

"The conclusions thus stated are sound and would undoubtedly be considered equally 
applicable and controlling in interpreting the /provisions now before this court? in the 
Pennsylvania courts. Consequently the rule adopted there, and approved in several other 
jurisdictions and the Restatement. 1 Trusts, p. 389, sec. 157(a). after evidently thorough con¬ 
sideration, should be considered to govern in this case the interpretation and effect of that 
trust provison." (244 Wis at 129). 

Appellants cheerfully concede that the judges who decided DILLON would in all probability have 
adopted die Rule in the Restatement if that case had turned upon the public policy of Wisconsin. However, 
DILLON did not turn upon that issue, and although the judges in that case gave broad hints, DILLON does 
not contain any ruling on Wisconsin’s public policy as respects the invasion of spendthrift trusts for the 
benefit of a beneficiary’s wife and children. Further, when and if that question ever arises in Wisconsin, 
it is at least possible that a majority of the judges on the bench of that state's highest court,decline to 
legislate under color of declaring public policy. -O 



policy cannot be determinative of public policy in the District of Colum¬ 
bia? If VIDAL v GIRARD’S EXECUTORS is not deemed clear on this 
point, is not the answer found in SPINDLE v SHREVE (1883) 111 US 542, 
547-548, 4 SCt 522, 28 LEd 512 ? Is it not also true that none of the 
Maryland cases involved a husband who insisted upon supporting and caring 
for his children? And, is it not true that the thought expressed by Pro¬ 
fessor Scott (which was quoted in ROBERTSON and re-quoted in SEIDEN- 
BERG n) is qualified by the following sentence therein contained, and 
which takes SEIDENBERG II out of the situation Scott discusses: - 

"’***. This resu it has been reached on the ground 
that it is against public policy to permit the beneficiary to 
have the enjoyment of the income from the trust while he 
refuses to support his dependents whom it is his duty t o 
support. * * " (96 US App DC at 249 - underscoring 

added) 

And is it not clear that Elijah has never refused to support his children? 

[See, for example SEIDENBER:G v UNITED STATES (Mun App DC-1953) 

97 A2d 463, and if this Court is curious about why the Government conceded 
error in that Appeal, it might satisfy its curiosity > by reading the brief 
for appellant therein filed]. 

(6) Since no one argued that the attachment which Martha sought in 
SEIDENBERG II "might result in the beneficiary of that trust being him¬ 
self deprived of a livelihood", why should this Court say that it "may be" 
so argued? Was this Court setting up another straw man to knock down? 

Was it trying to ridicule Elijah Seidenberg? Instead of such pointless 
(or gratuitous) comment, why did not this Court try to answer the argu¬ 
ments in Appellants’ Brief in Appeal No. 12, 570 or to rationalize the clear 
implication of the many statutes upon which appellants relied ? 

(7) When this Court said, ”[W] e Jiave the right to declare, and do 
so, that the public policy of the District of Columbia requires that the 
interest of a father in a spendthrift trust may be invaded for the support 

of minor children" in what sense did this Court employ the following words: - 
(a) "right" — did it mean power, or duty? 
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(b) "declare” — did it mean "declare" in the sense of 
"propound" or "promulgate", or did it intend the 
word in the sense of "find" — and if the latter, where 
did it find the policy ? 

(c) "requires" — since followed by "may”, what did this 
Court mean? 

And, does the rule announced for the District of Columbia stand as this 
Court has stated it ( without qualifications) or must it appear that the 
father has refused to support the children ? Further, it is not clear that 
the ruling in SEIDENBERG II contemplates the support of the children by 
money which belonged to Harry Seidenberg who did not provide for their 
welfare and who, obviously, did not choose to do so ? 

(8) Did this Court, in the exercise of its judicial duties in declaring 
public policy, respect the guidance given by the Supreme Court in VIDAL 
v GIRARD'S EXECUTORS (1844) 43 US (2 How) 127, 197, 11 LEd205, 

and MUSCHANY v UNITED STATES (1944) 324 US 49, 66, 65 SCt 442, 

89 LEd 744 (quoted on pages 10 and 11 of Appellants 1 Brief in Appeal 
No. 12, 570) and, if an affirmative answer is tendered, what "definite 
indications [of public policy] in the law of sovereignty" did this Court 
find, and why were those "definite indications" not mentioned in 
SEIDENBERG H? 

(9) If Harry Seidenberg had stipulated that the payments to Elijah 
should cease if attachment were allowed for the benefit of Martha or 
children, would this Court have respected that dispositive provision? 

Is that not what Harry Seidenberg did, in effect, provide? 32 

32 

The following quotation from IN RE MOOREHEAD'S ESTATE, supra, is in point here: - 

”• • *. [>l]ot only must the will be examined as a whole, but the circumstances surrounding 
testatrix at the time of making it must also be taken into careful consideration. In POSTLETHWAITE'S 
Appeal, 68 Pa. 477, 480, this court said: ’It has been long and well settled, and indeed it is a 
principle so consonant to reason that the only wonder is that it should ever have been questioned, 
that all the surrounding circumstances of a testator -- his family, the amount and character of his 
property -- may and ought to be taken into consideration in giving a construction to the provisions 
of his will." 

"And in STAMBAUGH’S ESTATE, 135 Pa. 585. 597, 19 Atl. 1958. we said ’that we must 
search only for the intent of a testator within the four comers of the will. This is true, but, when 
we come to consider the will and interpret its meaning, we must do so in the light of all the cir¬ 
cumstances by which the testator was surrounded when he made it, and by which he was probably 
influenced'." 

Then, see pages 8. 9, and 10 of Brief for Appellants in Appeal No. 12,570 found in Vol. 1059 of the 
bound briefs in the Bar Association Library. 
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It is respectfully submitted that this Court 1 s own answers to the 
foregoing questions will demonstrate that the decision in SEIDENBERG 
H is "plainly wrong", BROWN v GESELLSCHA FT ETC. (1939) 70 App 
DC 94 at 95, 104 F2d 227 (supra, note 4), and should be repudiated. 

Upon the merits of the issues originally submitted in SEIDENBERG n, 
and noted under points 2(a) and 3 of the "Statement of Points" supra, the 
trustees now tender the following- • 

'-v ‘ 

In SCHWAGER v SCHWAGER (7th Cir-1940) 109 F2d 754, there is 
a painstaking review of the principal cases and secondary authorities 
which deal with the invasion of spendthrift trusts. In SCHWAGER as 
here, it was clear that the testator did not intend the trust benefits to 
extend to the wife and children of the beneficiary. And in SCHWAGER 
as here, the wife relied heavily on MOOREHEAD T S ESTATE and the 
Restatement of Trust. The majority in SCHWAGER pointed out (in 
much the same way the appellants do) that the fact that the testator in 
MOORE HEAD'S ESTATE evidenced an intention to extend the trust 
benefits to the wife and children is a fact of such vital significance that 
irrespective of the other independent grounds announced for that decision, 
it must be taken (outside of Pennsylvania at least) as a decision based 
upon interpretation of the intent of the donor. And, having announced 
that the court had read all pertinent decisions of every State and Federal 
court as well as secondary authorities, SCHWAGER said this: - 

"We think it may be said that no decision, other than 
those predicated upon a statutory provision, . , has permitted 
a wife or child to reach a spendthrift trust created by a third 
party for the benefit of the husband without relying in whole or 
in_part upon an intention , express or implied, that the trust 
fund be thus employed. In this connection, it may also be*said 
that the courts have extended themselves at great length to as¬ 
certain a favorable intent on the part of the settlor and, in 
fact, in some of the cases have indulged in a reasoning indi¬ 
cative of the desire sought to be achieved. In such cases the 
intent has been found because of a failure to express a non¬ 
intent." (109 F2d at 757) 


It is true that the Maryland cases cited in SEIDENBERG n today con¬ 
tradict that statement — but those cases were decided after SCHWAGER, 
and even more significantly, they fail to face up to the problem they purport 
to resolve and, instead, merely declare the law in the organ tones of 
self-appointed legislators. There is little difficulty in winning the game 
in such a manner if those who win thus are impervious to the opinion 
of others who consider that judges have a higher and more difficult duty 
than to impose on others, in the name of law, their own personal notion 
of morality and the public good. When two policies collide — when there 
is a direct clash of recognized legal interests — whosoever judges the 
necessary predominance of the one, must (if he is to be worthy of his 
power) have a respectable basis in law for preferring the one to the other 
policy. If he cannot show that one must necessarily predominate, his 
pronouncement is not ex catadra. The following language in SCHWAGER 
seems particulary pertinent at this point: - 

"* * *. It would serve no good purpose for us to enter 
into a castigation of the husband for his plain and apparently 
willful disregard of an obligation imposed upon him by the 
law of Wisconsin and, in fact, by the laws of all civilized 
jurisdictions. Nd doubt there is a thoroughly established 
public policy which imposes such obligation upon a husband. 

We are convinced, however, that there is nothing in such 
policy which requires or, in fact, permits; the destruction 
of a spendthrift trust under the circumstances presented. 

In the first place, thepolicy that a person may dispose of his 
property according to his own wishes, is equally well estab¬ 
lished. In the instant case, for instance, the testatrix was 
under no obligation to her son's wife and children. She was 
under no obligation to bequeath her property to her son in 
trust or otherwise. She was at perfect liberty to give it all 
to a stranger had she so desired. Being thus empowered, 
it is difficult to ascertain by any ordinary process of reason¬ 
ing how or why she should be precluded from disposing of it 
as she did. The wife and children were not damaged — they 
were no worse off than before. They were deprived of no 
means afforded by the law to enforce the duty imposed upon 
the husband for alimony and support. It seems to us that 
this public policy which plaintiffs seek to invoke, and which 
finds some support in the authorities referred to, has been 
inaptly applied. It is directed solely at the husband, and 
may be invoked only against him. For instance, it would 
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preclude him from creating a trust with his own property, 
or disposing of or secreting it so as to escape his respon¬ 
sibility concerning his wife and children; but to apply this 
public policy to the present case, it must be directed, not 
at the husband, but at his mother, who, as stated, was 
under no obligation to the wife and who, if subject to this 
public policy, is precluded from disposing of her property 
according to her express intention. To give such policy ef¬ 
fect is for the court to rewrite her will and make disposition 
of her property, not according to her wishes, but in con¬ 
formity with what we might think was a more equitable dis¬ 
position. Such a doctrine supplies a convenient mode of 
brushing aside the will of a testator, which we are not will¬ 
ing to adopt. . 

"Even if we were to close our eyes to this obstacle, we 
would be confronted with another no less difficult to over¬ 
come, that is, that it is not within the province of this court 
to legislate for the State of Wisconsin. It is true, there 
seems to be a tendency among the states, by legislative 
enactment, to prohibit the creation of spend-thrift trusts 
so as to preclude a wife or children of the beneficiary from 
obtaining alimony or support therefrom. Two of such states, 
New York and Oklahoma, have been referred to and the de¬ 
cisions from those states, relied upon by plaintiffs, are in 
connection with such statutory provisions. The states of 
Missouri and Louisiana have also, by legislative decree, 
determined their policy to the same effect. If the state of 
Wisconsin desires such a policy, we assume its legislature 
will so provide. We are unwilling, either on account of our 
sympathy for plaintiffs T cause, or our opinion as to what the 
law of Wisconsin should be, to promulgate a policy clearly 
within the legislative domain of that state. 

'With due respect for those framing the Restatement 
of the Law f , we reach the conclusion that the statement re¬ 
lied upon (heretofore quoted) is not the law as it applies to 
the instant situation. The statement appears in Tentative 
Draft No. 2, published March 17, 1931, in the same form 
as that finally adopted. We have examined the authorities 
cited in connection therewith, most of which have been re¬ 
ferred to in this opinion, and with the exception of the Penn¬ 
sylvania Moorehead case, furnish little, if any, support for 
the proposition. We agree with what the court said in ERICK¬ 
SON v ERICKSON [1936] supra, 197 Minn 71 [at 78], 266 
NW 161, at page 164 , 267 NW 426: 'Some cases hold that 
obligations for alimony and support money transcend the sup¬ 
port money transcend the provisions of a spendthrift trust 
provisions by the settlor. The Restatement of the Law of 
Trusts by the American Law Institute, Sec. 157, so states 


the law. We are not impressed with the soundness of that doc¬ 
trine. In the case at bar it would be an attempt to judicially in¬ 
terpret into the language of the donor, provisions contrary to 
his actual intent as expressed. When unrestrained by statute it 
is the intent of the donor, not the character of the donee’s obli¬ 
gation, which controls the availability and disposition of his gift’. M 
(109 F2d at 759-761) 

The quotation from ERICKSON is reminiscent of the law heretofore 
declared in this jurisdiction in FEARSON v DUNLOP (1893) 21 DC (10 
Mackey) 236, 21 WLR 3, where this was said:- 

’’The principle asserted in the later cases seems to be that, 
when a testator devises less than a fee-simple, he may define 
precisely the extent and the application of the interest which the 
cestui que trust is to have. Indeed the application of such interest 
will be found, on analysis, to be only an expression of its extent. 
Substantially, the testator has a right to say: T give to my bene¬ 
ficiary an interest only to the following extent; namely, to such 
extent that it may be used and applied for his maintenance and 
support, but not such an interest as may be used and applied to 
the payment of creditors who may choose to give him credit.’ It 
is not in the power of a creditor to enlarge the interest which the 
testator has chosen to give and the extent of the interest given by 
the testator is not to be construed by the courts to be larger than 
the testator declares it to be, in order to benefit persons who have 
no original interest in the gift. There is no place for public policy 
in the matter. To say that public policy requires that creditors 
who extend their credits after such devise should have a right to 
be paid out of it, is equivalent to saying that the devisee ought to 
have by the devise more than the testator has given him. It is a 
mere indirection to talk about the creditor’s rights; the actual oper¬ 
ation of the proposition insisted on is, that notwithstanding the tes¬ 
tator undertook to give only the annual income of the property, to 
be used year by year, as it should accrue, for the support of the 
beneficiary, the latter, the beneficiary, should take an interest 
to be used in a wholly different way; in other words, take an in¬ 
terest in such a way as to enable him to defeat the testator’s pur¬ 
pose to secure his support by using it up. To call this a creditor’s 
right, or to talk of policy in such a connection, is a mere confusion 
of subjects. ” (21 DC at 242-243) 

FEARSON itself reaffirmed for the District of Columbia the ruling in 
NICHOLS; and, in MORROW v APPLE (1928) 58 App DC 171, 172, 26 F2d 
543, this Court expressly reaffirmed FEARSON. From the foregoing it 
is clear that the law here does not allow the wishes of a testator to be 
disregarded merely because he did not want to support his daughter-in- 
law and her children. 



3. SEIDENBERG II Does Not Support The Present Judgment 


For these appellants to assume, even for the sake of argument, 
that SEIDENBERG II is a valid decision is like asking them to assume 
that 2 plus 2 equals 3. However, the effort will be made in order to show 
that the judgment from which the present appeal comes cannot be sus¬ 
tained even if SEIDENBERG I and SEIDENBERG II are left unchanged. 

Near the end of the first paragraph of SEIDENBERG II, this Court, 
in its statement of the case, said: - 

" * * *. On December 7, 1954, the District 
Court denied the motion to quash the traverse, and 
condemned the sum of $350 in the possession of the 
garnishee trustees, that being the amount of the pay¬ 
ments _avaUable under the trust. This appeal fol¬ 
lowed/” (96 US App DC at 246, underscoring added) 

And again, near the very end of the opinion filed in SEIDENBERG II, this 
Court said:- 

” * * *. [T] he interest of a father in a spend¬ 
thrift trust may be invaded for the support of minor 
children. ” (96 US App DC at 250, underscoring ad¬ 
ded) 

It seems to appellants that a fair reading of SEIDENBERG II requires 
the conclusion that only such funds as are due and available for payment 
to the father can be reached by garnishment proceedings. The father has 
no other present interest. Thus, even if the bequest which Harry Seiden- 
berg provided for Elijah had not included any prohibition as to attachment, 
Elijah would have had no interest therein except when and as payment 
thereunder became due. And, on 21 October 1955, when the trustees 
answered the Interrogatories which had been served on them on 12 Octo¬ 
ber 1955, there were no funds in their ’’possession or charge” which be¬ 
longed, or were owed, to Elijah. When Martha traversed their answers, 
it was her duty to show that the trustees’ answers were false. She failed 
to do so. Instead, the undisputed evidence showed that no money was 


due or owed to Elijah at any time in 1955 between 12 October and 21 
October. That, legally, ended the matter. It was immaterial that 
Elijah might, if he so long lived, receive (less expenses) the then un¬ 
expended balance of $3,996. 57 of his father 1 s bequest at the rate of $175 
per month (Orig. Sup’l. R. 215), for that was not an issue raised by the 
traverse. 

It is clearly established by 15:304 DC Code (1951 Ed. Sup f l. IV) 
that if a garnishee has no "property of the defendant in his possession 
or charge" and if the garnishee is not at the time indebted to the defen¬ 
dant, the garnishee may truthfully answer the interrogatories in the nega¬ 
tive. The statute itself spells out the critical time period as being "at 
the time of the service of the attachment or between the time of such 
service and the filing of his answers to such interrogatories." In the 
light of this statute, which is the only light the trustees had to guide them 
(for the decision in SEIDENBERG II does not impeach 15:304 DC Code) 
their answers filed on 21 October 1955 were the truth, the whole truth, 
and nothing but the truth. It was, therefore, error for the lower court 
to sustain a traverse to those answers. 33 Nothing in the testimony adduced 
on 18 January 1956 in any way impeached the trustees’ answers filed on 
21 October 1955. 

There is a still further reason for holding that the lower court has 
not complied with SEIDENBERG II. Thus, if it can be assumed that this 
Court considered that the public policy of the District of Columbia is that 
the right of a testator to dispose of his property must give way to the 
claim of a beneficiary’s children when the beneficiary refuses to support 
his minor children, does it not follow that such a refusal must be estab¬ 
lished by competent evidence? And does it not follow, too, that it must 
appear that the judgment sought to be enforced by attachment is for the 
support of such children? Yet neither of these elements were made out. 



The procedure specified in DICKINSON v BROOKS (1939) 71 App DC 106, 108 F2d 4. quoting 
YOUNG v NICHOLSON (1939) 70 App DC 351, 107 F2d 177, was not followed. The lower court should 
have acted upon Martha's "traverse" until she could frame specific issues. 


Neither could have been. In fact, the affidavit executed by Martha on 7 
September 1955 (filed 8 September 1955) makes it clear that the children 
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were in fact being supported by Elijah. In the face of that fact, the 
invasion allowed by SEIDENBERG n cannot be approved here, for the 
rule in SEIDENBERG II is valid only as against a parent who refuses 
to support his children, and then only for their support. 

It is no answer to say that Elijah is (or may be) guilty of contempt 
of court. 35 It is no answer to say that he acted outside the law in taking 
his children despite a court order which awarded their custody to Martha. 
Punishment for contempt of court is not cast in terms of attachments or 
leires upon bequests or trust funds. That which SEIDENBERG II apparently 
condemns is a parent's refusal to support his children. And, as to such 
a parent, SEIDENBERG II says only that his interest in a spendthrift trust 
may be levied upon to support the children. Here, it appears upon the 
record, that Elijah is not such a parent. 

The issue argued in the two preceding paragraphs was not raised 
in argument before Judge McGarraghy on 18 January 1956. But, it seems 
clear to appellants that the duty lay on Martha to prove her case, and 
under the rule in SEIDENBERG II, she had to show (as she could not) that 
the money she sought to extract from the trustees was for the support of 
children which Elijah refused to support. 36 Generally, failure to raise 


34 See also Martha's affidavit of 19 April 1955 (filed 19 April 1955) wherein Martha stated that Elijah 
took the children on 15 April 1955 and on 17 April 1955, advised her that "he was no longer living in the 
District of Columbia" and would not return the children to her. 

35 According to VALLEL v INS. CO. (1920) 254 US 348, 41 SCt 116. 65 LEd 297, a judgment rendered 
by a court acting beyond its jurisdiction is void even before reversed. 

36 The following fact does not seem to appear in the record, but it is understood to be true that after 
Martha picked up the children in Arkansas, about September 1955, she retained them for only a few days 
when they were retaken by Elijah who still has them in his custody. So far as is known, Martha has made 
no new effort to recover custody of the children although it is understood she spent some time in Florida 
(swearing to be a resident there) for the purpose of obtaining a divorce. If Martha swears to Florida resi¬ 
dence, and if her husband lives outside the District of Columbia too, and if the Seidenberg children 

are not living or found within the District of Columbia, these appellants cannot understand how any judge 
can say that there is jurisdiction in this case which, if it has any basis at all, roust rest upon a need to sup¬ 
port wards of the court below. But, the appellants realize that the facts which support their view must be 
properly presented on die record. How could that be done? They have no proof to offer since they are 
not Elijah. These facts cannot be properly considered by the court below until Elijah is heard from, or 
until he is under a duty to respond. 
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a suitable objection in the trial court precludes the right to raise that 
point on appeal. Strong considerations of orderly and expeditious judi¬ 
cial procedure endorse this general view. However, in the present in¬ 
stance there are two answers: (1) the affirmative duty to make out her 
own case rested upon Martha especially since the elements here under 
discussion constituted the sine qua non of her case, and garnishees cannot 
be imposed upon to the extent of a duty to assert defenses to the merits 
of the claim that underlies the judgment upon which the creditor’s attach¬ 
ment rests; and, (2) the present appellants had no standing or power to 
offer proof in derrogation of Martha’s claim since the defense was per¬ 
sonal to Elijah — this, of course, is merely another way of emphasizing 
the need for service and/or notice — also, see comments in footnote 36 
supra. 

4. The Order of 28 September 1955 Was Void 


The judgment challenged by this appeal depends for its validity 
upon the Order of 28 September 1955, for the judgment of 24 January 
1956 was merely in aid of execution of that Order. The Order of 28 
September 1955 was granted to Martha pursuant to a written motion 
which she filed in the court below on 8 September 1955. Martha served 
a copy of that motion on Charles F. O’Neall on the apparent notion that 
he was attorney for Elijah. However, on 12 May 1955 the District Court 
had approved that attorney’s withdrawal from Civil Action 5686-52, and 
on the same 12 May 1955 the same Charles F. O’Neall (subscribing him¬ 
self as ’’former attorney for defendant”) served on Martha’s counsel a 
copy of a notice entitled "Suggestion of Lack of Jurisdiction” in which 
Martha was informed that the subscribing attorney "was no longer au¬ 
thorized to act for the defendant in this proceedings [sic]” (JA-15). 

On 9 September 1955, the very day after Martha filed her motion 
of 8 September 1955, Elijah’s former counsel filed a second "Suggestion” 
with the lower court (serving a copy on Martha) "reminding the court of 
his withdrawal as counsel for Elijah” and suggesting that the service upon 







him of Martha's motion of 8 September 1955 was not adequate and ob¬ 
serving further that "since no notice of this motion [i. e., Martha's 
motion of 8 September 1955] has been given to the defendant [Elijah] in 
this action, the undersigned respectfully suggests to this Court that it 
is without jurisdiction" (JA-18). 

Notwithstanding the prompt notice given of the defect in service 
and the lack of notice to Elijah, Martha took no appropriate corrective ac¬ 
tion although she apparently knew Elijah's whereabouts (JA-17). It is true 
that on 23 September 1955 Martha mailed to Elijah a copy of the Order 
which Judge Letts signed 5 days later. But, she did not mail him copies 
of her motion and supporting affidavit, and she did not advise Elijah as 
to when her motion would be heard . And, Rule 6(d) of the Federal Rules 
of Civil Procedure requires that at least 5 days advance notice be given 
to an adverse party of any motion that cannot be heard ex parte, and that 
copies of any supporting affidavits be submitted at the same time. Further, 
Rule 6(e) provides that whenever service is made by mail "3 days shall be 
added to the prescribed period." Therefore, since the advance copy of 
the "Order" was mailed on 23 September 1955, the District Court below 
was not empowered to act thereon until 8 days had elapsed even if Martha's 
failure to supply Elijah with a copy of her motion and affidavit could be 
overlooked. However, as the record shows (JA-18) that "Order" was signed 
by Judge Letts on 28 September 1955, and Martha's failure to comply with 
Rule 6 (e) cannot be forgiven. Indeed, she did not even comply with the 
modest requirements of Rule 7 (b). The "Order" of 28 September 1955 
disregard of the cited Rules and the requirement of notice imposed by 
the Due Process Clause of the Fifth Amendment of the Constitution. 

In considering the "Order" of 28 September 1955, reference should 
also be made to the requirements of Rule 5 (a) of the Federal Rules of 
Civil Procedure which inter alia, provide that: - 

"* * *. [EJ] very written motion other than one 
which may be heard ex parte, . . . shall be served 
upon each of the parties affected thereby, but no 
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service need be made on parties in default for failure to 
appear except that pleadings asserting new or additional 
claims against them shall be served upon them in the 
manner provided for service of summons in Rule 4. ” 

Rule 4(d) is subtitled "Summons: Personal Service” and in pertinent 
part reads as follows: - 

" * * *. Service shall be made as follows: 

”(1) Upon an individual . . . , by delivering a copy ... 
to him personally or by leaving copies thereof at his 
dwelling house or usual places of abode with some per¬ 
son of suitable age and discretion when residing therein 
or by delivering a copy . . . to an agent authorized by 
appointment or by law to receive service of process. 

”(7) Upon a defendant of any class referred to in para¬ 
graph (1) ... of this subdivision of this rule, it is also 
sufficient if the summons and complaint are served in 
the manner prescribed by any statute of the United 
States or in the manner prescribed by the law of the 
state in which the service is made for the service of 
summons or other like process upon any such defend¬ 
ant in an action brought in the courts of general juris¬ 
diction of that state. ” 

Subsection (e) of the same Rule 4 has the same subtitle "Summons: 
Personal Service” and deals expressly with ”Other Service” as follows: 

'Whenever a statute of the United States or an order of 
court provides for service of a summons, or of a notice, 
or of an order in lieu of summons upon a party not an 
inhabitant of or found within the state, service shall 
be made under the circumstances and in the manner pre¬ 
scribed by the statute, rule, or order. " 

Subsection (f) of the same Rule 4 refers to territorial limits of effective 
service and reads, in pertinent part, as follows: 

”A11 process other than a subpoena may be served any¬ 
where within the territorial limits of the state in which 
the district court is held and, when a statute of the 
United States so provides, beyond the territorial limits 
of that state. * * * . ” 


Clearly, Martha, did not comply with the requirements of the cited 
Rule 5, even though she was warned. Nor did she comply with Rules 4, 
6, or 7 which were clearly applicable. Her motion of 8 September 1955 
was a pleading; it sought a money judgment and, therefore, could not be 
heard ex parte; it asserted a "new or additional claim against defendant 
— i.e., a claim not found in the Complaint, to wit, a claim that Elijah 
had failed to comply with a court order; therefore, copy of that motion 
had to be served on Elijah. 

If Rules 4, 5, 6 and 7 are to be taken seriously, appellants fail to 
see how Martha can be excused from effecting service on Elijah. How¬ 
ever, there are cases in this jurisdiction which indicate that actual 
notice in enough time is enough when the defendant is a husband and has 
moved outside this jurisdiction; but, see Rule 4(e). For the purposes 
of this appeal, it could be conceded that service is not required when a 
new or additional claim is asserted in a domestic relations controversy 
so long as it is germane to the basic action, and that actual notice suf¬ 
fices if given in good time, ELKINS v ELKINS (1924) 55 App DC 9, at 
10-11, 299 F 690 — but appellants make no such concession and atten¬ 
tion is invited to the fact that ELKINS did not confront Rules 4, 5, 6 and 
7 which had not (in 1924) even been drafted. 

Like ELKINS, too, is MICHIGAN TRUST v FERRY (1913) 228 US 
346, 33 SCt 550, 57 LEd 867. In that case the question was whether a 
court in Utah was required to respect an order of a probate court in 
Michigan. Doubt was raised by the fact that the executor of an estate in 
the Michigan probate court had personally moved to Utah and was not 
physically before the Michigan court when the orders in question were 
entered against him. In Utah the executor became incompetent and 
guardians were there appointed. In ruling that the Michigan court's 
orders had to be respected in Utah, Mr. Justice Holmes said this:- 

"Ordinarily jurisdiction over a person is based on 
the power of the sovereign asserting it to seize that per¬ 
son and imprison him to await the sovereign’s pleasure. 


But when that power exists and is asserted by service 
at the beginning of a cause, or if the party submits to 
the jurisdiction in whatever form may be required, we 
dispense with the necessity of maintaining the physical 
power and attribute the same force to the judgment or 
decree whether the party remain within the jurisdiction 
or not. This is one of the decencies of civilization that 
no one would dispute. It applies to Article IV, s 1, of 
the Constitution, so that if a judicial proceeding is begun 
with jurisdiction over the person of the party concerned 
it is within the power of a State to bind him by every sub¬ 
sequent order in the cause. NATIONS v JOHNSON, 24 
How. 195, 203, 204. This is true not only of ordinary 
actions but of proceedings like the present,. * * *. ” 

(228 US at 353) 

It is to be noted that in MICHIGAN TRUST actual notice was given to the 
executor’s guardians in Utah, and he was represented in the Michigan 
court action by a guardian ad litem appointed there to represent him 
at the request of the Utah guardians. And, as Mr. Justice Holmes 
pointed out in the concluding portion of that decision, it is difficult to 
imagine what more could have been done to respect the rights of that 
executor. Moreover, Rule 5 had not been drafted in 1913. 

The District Court below, in an opinion by Judge Pine, TILGHMAN 
v TILGHMAN (DofC-1944) 57 F Sup 417 (referred to with approval in the 
opinion by Judge Holtzoff in GRABER v GRABER (DofC-1950) 93 F Sup 281, 
282] bas held that a motion to adjudicate a defendant in contempt for 
failure to pay permanent alimony could not be frustrated by the inability 
of the movant to effect personal service on the defendant within the Dis¬ 
trict of Columbia. Appellants respectfully disagree with Judge Pine’s 
reasoning. But, even if TILGHMAN be considered a sound decision, it 
cannot help Martha here, for Judge Pine expressly observed that ade¬ 
quate and timely ’’notice of the motion” must be given to the defendant, 
either personally wherever he may be, by publication, or by deliver¬ 
ing a copy of the motion to his attorney (57 F Sup at 418). SEWELL v 
TRIMBLE (1948) 84 US App DC 193, 172 F2d 27, is to the same effect, 
but it makes no effort to rationalize its holding with the unequivocal and 
contrary requirements of Rule 5. In that case there was service by 






publication, a copy of the motion was mailed to the former husband's at¬ 
torney of record, and another copy was mailed to the last known address 
of the former husband. With admirable restraint the District Court 
doubted its jurisdiction and denied relief. This Court of Appeals re¬ 
versed relying on ELKINS v ELKINS, supra, and GRIFFIN v GRIFFIN 
(1946) 327 US 220, 228, 66 SCt 556, 90 LEd 635. But, GRIFFIN rests 
on the Due Process Clause, and had no occasion to consider Rule 5 
since the challenged proceeding occured in a state, rather than a federal, 
court. 

In GRIFFIN, the Supreme Court held that a judgment for arrears 
of alimony rendered by a New York court could not be respected by the 
courts of the District of Columbia when it appeared that the judgment 
had been entered without actual notice to, or appearance by, the person 
against whom it purported to be effective. On this point the Court said:- 

"Concededly the 1938 judgment was entered 
without actual notice to or appearance by petitioner, 
and without any form of service of process calculated 
to give him notice of the proceedings. [Citation] Be¬ 
cause of the omission, and to the extent that petitioner 
was thus deprived of an opportunity to raise defenses 
otherwise open to him under the law of New York against 
the docketing of judgment for accrued alimony, there 
was a want of judicial due process, and hence want of 
that jurisdiction over the person of petitioner prerequi¬ 
site to the rendition of a judgment in personam against 
him. [Citation] The only indication in the record as 
to petitioner's residence at the time of the entry of the 
1938 judgment is a recitation in the judgment itself that 
he was then a resident of the District of Columbia. But 
it is immaterial for present purposes whether or not 
petitioner was a domiciled resident of New York at the 
time, either within or temporarily without the State, 
or a resident of some other jurisdiction. It is plain 
in any case that a judgment in personam directing 
execution to issue against petitioner, and thus pur¬ 
porting to cut off all available defenses, could not be 
rendered on any theory of the State's power over him, 
without some form of notice by personal or substituted 
service. [Citations] Such notice cannot be dispensed 
with even in the case of judgment in rem with respect 
to property within the jurisdiction of the court ren- 
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dering the judgment [Citation]. Tt (327 US at 228). 

Later in GRIFFIN the Supreme Court confronted the argument that even 
tho the New York judgment be considered defective for want of notice, 
the defect should not be deemed fatal unless or until there was a show¬ 
ing that there was a valid defense which could ha ve been asserted if 
notice had been given. This argument was rejected (pp. 231-232) by 
pointing out to the extent that a New York court might refuse to set 
aside a judgment entered without notice until there was a showing that 
a meritorious defense existed, it would constitute the assertion of a 
power which no court possesses, and the Supreme Court made it clear 
that the judgment in question could not be enforced even in the state of 
New York. 

As appears from the decision in GRIFFIN, the requirement of 
notice rests upon the Due Process Clause 37 and that ruling is a blood 
brother to the decision in PENNOYER v NEFF (1377) 95 US 714, 24 
LEd 565, where it was made clear that jurisdiction for an in personam 
action requires personal service upon the defendant. There is nothing 
to suggest that the Supreme Court is prepared to abandon that rule or any 
of its corollaries, ESTIN v ESTIN (1948) 334 US 541 at 548, 68 SCt 1213, 
92 LEd 1561, 1 ALR2d 1412. 

It is entirely clear that the relief which Martha sought by her mo¬ 
tion of 8 September 1955 was the enforcement of an in personam claim 
against Elijah. 38 Neither the motion of 8 September 1955 nor the result¬ 
ing judgment of 28 September 1955 was concerned with any claim served 
on Elijah or as to which he had notice. It was, therefore, impossible 


^ Although the Due Process Clause considered in GRIFFIN is found in the Fourteenth Amendment, 
the pertinent language is of course also found in the Fifth Amendment which is applicable to the Dis¬ 
trict of Columbia,_BARRY v HALL (1938) 68 App DC 350 , 353, 98 F2d 222, and its reach extends to 
“issues of fact as / well as to / . . . issues of law.“ AMERICAN BROADCASTING CO. v FCC (1949) 
85 US App DC 343, 348. 179 F2d 437. 

38 JOHNSON v JOHNSON (1934) 64 App DC 87 at 88. 74 F2d 744 recognizes the fact that such a 
motion asserts an in personam claim. 


for Martha's motion of 8 September 1955 to result in a valid judgment. 

The fact that, under the law of KEPHART v KEPHART (1952) 89 US App 
DC 373, 193 F2d 677, it was not essential for Martha to obtain a judg¬ 
ment prior to demanding payment from Elijah (i. e., that the order for 
support money became a final judgment each week) cannot change the 
result here, for no matter how or where Martha asserted her claim 
against Elijah, she had, at least, to give him notice of her claim that he 
had not paid such judgments. Further, that same argument is dealt with 
and denied in GRIFFIN (327 US at 233) where the Supreme Court dis¬ 
cussed its rulings in BARBER v BARBER (1944) 323 US 77, 65 SCt 137, 

89 LEd 82, and SISTARE v SISTARE (1910) 218 US 1, 30 SCt 682, 54 
LEd 903. And, this Court of Appeals made it very clear in EBERT v 
EBERT (1945) 80 US App DC 69, 70, 148 F2d 226 that a defendant is "en¬ 
titled ... to adequate notice" on any such motion as that filed below by 
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Martha on 8 September 1955. Elijah did not have adequate notice. Martha 
did not serve him with that motion. Therefore, the 28 September 1955 
judgment against him is void, and execution on that judgment is equally 
void. 


5. Conclusion 


The decisions in SEIDENBERG I and SEIDENBERG II are plainly 
erroneous, and to perpetuate those holdings would not only work a mani¬ 
fest injustice but can only tend to the creation of still further unfortunate 
results in the lower courts of this jurisdiction; therefore, they should 
be overruled. In any event, the decision in SEIDENBERG II should be 
modified. And the judgment of 24 January 1956 should be reversed — 
or at least this cause should be remanded to ascertain whether the fund 
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And to like effect is WATKINS v RIVES (1941) 75 US App DC 109 at 116-117, 125 F2d 33. 
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which Martha seeks is sought for such purposes as SEIDENBERG II ap¬ 
proves. And, appellants 1 ask costs. 

Respectfully submitted, 

Charles F. O'Neall 

1625 K Street, N. W. 

Washington 6, D. C. 

Attorney for Appellants 

(November 1956) 


CERTIFICATE OF SERVICE: I certify that two copies of the foregoing 
Brief were served on ARTHUR WILCHER, Esquire, attorney for ap- 
pellee, by delivering same to his offices in the Warner Building, 
Washington, D. C., this 13th day of November 1956. 


Charles F. O’NeaU 
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SEIDENBERG v SEIDENBERG _ 

SUPPLEMENT 

TO APPELLANTS 1 BRIEF 

CONSTITUTIONAL PROVISIONS, STATUTES, AND COURT RULES 

INVOLVED 


A. United States Constitution, Fifth Amendment (Due Process 
Clause): - 

"No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or in¬ 
dictment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the Militia, when in actual service in 
time of War or public danger; nor shall any person be subject 
for the same offence to be twice put in jeopardy of life or 
limb; nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private 
property be taken for public use, without just compensation." 

B. 28 USCA 2072 [As amended May 24, 1949, c. 139, Sec. 103, 
63 Stat. 104; July 18, 1949, c. 343, Sec. 2, 63 Stat. 446]: - 

’’The Supreme Court shall have the power to prescribe, 
by general rules, the forms of process, writs, pleadings, 
and motions, and the practice and procedure of the district 
courts of the United States and of the District Court for the 
Territory of Alaska in civil actions. 

’’Such rules shall not abridge, enlarge or modify any 
substantive right and shall preserve the right of trial by jury 
as at common law and as declared by the Seventh Amendment 
to the Constitution. 

”Such rules shall not take effect until they have been re¬ 
ported to Congress by the Chief Justice at the beginning of a 
regular session and until after the close of such session. 
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"All laws in conflict with such rules shall be of no further 
force or effect after such rules have taken effect. Nothing in 
this title, anything therein to the contrary notwithstanding, 
shall in any way limit, supersede, or repeal any such rules 
heretofore prescribed by the Supreme Court. " 

C. Federal Rules of Civil Procedure, 28 USCA following 2072. 

Rule 1. Scope of Rules . 

TT These rules govern the procedure in the district courts 
of the United States in all suits of a civil nature whether cog¬ 
nizable as cases at law or in equity, with the exceptions stated 
in Rule 81. They shall be construed to secure the just, speedy, 
and inexpensive determination of every action. " 

Rule 4. Process . 

"(d) Summons: Personal Service . The summons and com¬ 
plaint shall be served together. The plaintiff shall furnish the 
person making service with such copies as are necessary. 
Service shall be made as follows: 

"(1) Upon an individual other than an infant or an incom¬ 
petent person, by delivering a copy of the summons and of the 
complaint to him personally or by leaving copies thereof at his 
dwelling house or usual place of abode with some person of suit¬ 
able age and discretion then residing therein or by delivering 
a copy of the summons and of the complaint to an agent autho¬ 
rized by appointment or by law to receive service of process. 

"(2) Upon an infant or an incompetent person, by serving 
the summons and complaint in the manner prescribed by the 
law of the state in which the service is made for the service 
of summons or other like process upon any such defendant in an 
action brought in the courts of general jurisdiction of that state. 

"(3) Upon a domestic or foreign corporation or upon a part¬ 
nership or other unincorporated association which is subject to 
suit under a common name, by delivering a copy of the summons 


and of the complaint to an officer, a managing or general agent, 
or to any other agent authorized by appointment or by law to 
receive service of process and, if the agent is one authorized 
by statute to receive service and the statute so requires, by 
also mailing a copy to the defendant. 

"(4) Upon the United States, by delivering a copy of the 
summons and of the complaint to the United States attorney for 
the district in which the action is brought or to an assistant 
United States attorney or clerical employee designated by the 
United States attorney in a writing filed with the clerk of the 
court and by sending a copy of the summons and of the com¬ 
plaint by registered mail to the Attorney General of the United 
States at Washington, District of Columbia, and in any action 
attacking the validity of an order of an officer or agency of the 
United States not made a party, by also sending a copy of the 
summons and of the complaint by registered mail to such officer 
or agency. 

"(5) Upon an officer or agency of the United States, by serving 
the United States and by delivering a copy of the summons and of 
the complaint to such officer or agency. If the agency is a corpora¬ 
tion the copy shall be delivered as provided in paragraph (3) of 
this subdivision of this rule. 

M (6) Upon a state or municipal corporation or other govern¬ 
mental organization thereof subject to suit, by delivering a copy 
of the summons and of the complaint to the chief executive officer 
thereof or by serving the summons and complaint in the manner 
prescribed by the law of that state for the service of summons or 
other like process upon any such defendant. 

"(7) Upon a defendant of any class referred to in paragraph 
(1) or (3) of this subdivision of this rule, it is also sufficient if 
the summons and complaint are served in the manner prescribed 
by any statute of the United States or in the manner prescribed 





by the law of the state in which the service is made for the 
service of summons or other like process upon any such 
defendant in an action brought in the courts of general juris¬ 
diction of that state. ” 

"(e) Same: Other Service . Whenever a statute of the 
United States or an order of court provides for services of 
a summons, or of a notice, or of an order in lieu of summons 
upon a party not an inhabitant of or found within the state, 
service shall be made under the circumstances and in the 
manner prescribed by the statute, rule, or order. " 

tT (f) Territorial Limits of Effective Service . All process 
other than a subpoena may be served anywhere within the 
territorial limits of the state in which the district court is 
held and, when a statute of the United States so provides, 
beyond the territorial limits of that state. A subpoena may 
be served within the territorial limits provided in Rule 45. ” 



"(a) Service: When Required . Every order required by 
its terms to be served, every pleading subsequent to the 
original complaint unless the court otherwise orders be¬ 
cause of numerous defendants, every written motion other 
than one which may be heard ex parte, and every written 
notice, appearance, demand, offer of judgment, designation 
of record on appeal, and similar paper shall be served upon 
each of the parties affected thereby, but no service need be 
made on parties in default for failure to appear except that 
pleadings asserting new or additional claims for relief against 
them shall be served upon them in the manner provided for 
service of summons in Rule 4. M 

M (b) Same: How Made. Whenever under these rules service 
is required or permitted to be made upon a party represented by 
an attorney the service shall be made upon the attorney unless 
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service upon the party himself is ordered by the court. Service 
upon the attorney or upon a party shall be made by delivering 
a copy to him or by mailing it to him at his last known address 
or, if no address is known, by leaving it with the clerk of the 
court. Delivery of a copy within this rule means: handing it to 

t 

the attorney or to the party; or leaving it at his office with his clerk 
or other person in charge thereof; or, if there is no one in charge, 
leaving it in a conspicuous place therein; or, if the office is closed 
or the person to be served has no office, leaving it at his dwelling 
house or usual place of abode with some person of suitable age and 
discretion then residing therein. Service by mail is complete 
upon mailing." 

Rule 6. Time. 

”(d) For Motions--Affidavits. A written motion, other than 
one which may be heard ex parte and notice of the hearing thereof 
shall be served not later than 5 days before the time specified 
for the hearing, unless a different period is fixed by these rules 
or by order of the court. Such an order may for cause shown be 
made on ex parte application. When a motion is supported by af¬ 
fidavit, the affidavit shall be served with the motion; and, except 
as otherwise provided in Rule 59(c), opposing affidavits may be 
served not later than 1 day before the hearing, unless the court 
permits them to be served at some other time." 

"(e) Additional Time After Service by Mail. Whenever a 
party has the right or is required to do some act or take some 
proceedings within a prescribed period after the service of a 
notice or other paper upon him and the notice or paper is served 
upon him by mail, 3 days shall be added to the prescribed period. " 

Rule 7. Pleadings Allowed; Form of Motions. 

”(b) Motions and Other Papers . 

”(1) An application to the court for an order shall be by 
motion which, unless made during a hearing or trial, shall be 


made in writing, shall state with particularity the grounds 
therefor, and shall set forth the relief or order sought. The 
requirement of writing is fulfilled if the motion is stated in 
a written notice of the hearing of the motion." 


Rule 81. Applicability in General . 

"(a) To What Proceedings Applicable . 

M (2) In the following proceedings appeals are governed by 
these rules, but they are not applicable otherwise than on appeal 
except to the extent that the practice in such proceedings is not set 
forth in statutes of the United States and has heretofore conformed 
to the practice in actions at law or suits in equity: admission to 
citizenship, habeas corpus, quo warranto, and forfeiture of pro¬ 
perty for violation of a statute of the United States. The require¬ 
ments of Title 28, U.S.C., Sec. 2253, relating to certification of 
probable cause in certain appeals in habeas corpus cases remain 
in force. As amended Dec. 27, 1946 and Dec. 29, 1948, effective 
Oct. 20, 1949." 

DC Code (1951 Ed.) 

11:306. General jurisdiction. 

"Said court (except as otherwise provided in this title) shall 
have cognizance of all crimes and offenses committed within said 
district and of all cases in law and equity between parties, both or 
either of which shall be resident or be found within said district 
and also of all actions or suits of a civil nature at common law or 
in equity, in which the United States shall be plaintiffs or com¬ 
plainants; and of all seizures on land or water, and all penalties 
and forfeitures made, arising or accruing under the laws of the 
United States. (R.S. D.C., Sec. 763; Feb. 27, 1877, 19 Stat. 

253, ch. 69, Sec. 2)." 

15:212. Levy on equitable interest in chattels pledged. 

"The interest of the debtor in personal chattels lawfully 
pledged for the payment of a debt or performance of a contract, 
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or held by a trustee and in which the debtor 1 s interest is only 
equitable, may be levied upon in the hands of the pledgee or 
trustee without disturbing the possession of the latter, and the 
lien thus obtained may be enforced by proceedings in equity. In 
other cases of equitable interest of the judgment debtor in per¬ 
sonal chattels execution may also be levied thereon and the lien 
thus obtained may be enforced by proceedings in equity. (Mar. 

3, 1901, 31 Stat. 1359, ch. 854, Sec. 1084; June 30, 1902, 32 
Stat. 541, ch. 1329)." 

15:304. Interrogatories—Answers under oath within ten days — 
Oral examination . 

"In all cases of attachment the plaintiff may exhibit inter¬ 
rogatories in writing, in such form as may be allowed by the rules 
or special order of the court, to be served upon any garnishee 
concerning any property of the defendant in his possession or 
charge or any indebtedness of his to the defendant at the time 
of the service of the attachment or between the time of such 
service and the filing of his answers to said interrogatories; and 
the garnishee shall file his answers, under oath, to such interro¬ 
gatories within ten days after service of the same upon him. In 
addition to the answers to written interrogatories required of him, 
the garnishee may, on motion, be required to appear in court 
and be examined orally, under oath, touching any property or 
credits of the defendant in his hands. (Mar. 3, 1901, 31 Stat. 

1360, ch. 854, Sec. 1089)." 

15:312. Judgment against garnishee . 

"If a garnishee shall have admitted credits in his hands, in 
answer to interrogatories served upon him, or the same shall have 
been found upon an issue made as aforesaid, judgment shall be 
entered against him for the amount of credits admitted or found 
as aforesaid, not exceeding the amount of the plaintiffs judgment, 
and costs, and execution shall be had thereon not to exceed 
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the credits in his hands; but if said credits shall not be immediately 
due and payable, execution shall be stayed until the same shall 

I 

become due; and if the garnishee shall have failed to answer 
the interrogatories served on him, or to appear and show cause 
why a judgment of condemnation should not be entered, such judg- 

i 

ment shall be entered against him for the whole amount of the 
plaintiffs judgment and costs, and execution shall be had thereon. 
(Mar. 3, 1901, 31 Stat. 1361, ch. 854, Sec. 1098)." 

21:101. Natural guardians. 

ft The father and mother shall be the natural guardians of the 
person of their minor children. If either dies or is incapable of 
acting, the natural guardianship of the person shall devolve upon 
the other. (Mar. 3, 1901, 31 Stat. 1369, ch. 854, Sec. 1123)." 

45:102. Perpetuities - Excepting charitable uses . 

Except in the case of gifts or devises to charitable uses, 
every future estate, whether of freehold or leashold, whether by 
way of remainder or without a precedent estate, and whether vested 
or contingent, shall be void in its creation which shall suspend, 
or may by possibility suspend, the power of absolute alienation of 
the property, so that there shall be no person or persons in being 
by whom an absolute fee in the same, in possession, can be con¬ 
veyed, for a longer period than during the continuance of not more 
than one or more lives in being and twenty-one years thereafter. 
(Mar. 3, 1901, 31 Stat. 1351, ch. 854, Sec. 1023). 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Filed 18 Dec 52] 

MARTHA SEIDENBERG ) 

R.F.D. 2, ) 

Brandywine, Md. ) 

Plaintiff j 

v. ) Civil Action No.. 5686-52 

ELIJAH M. SEIDENBERG | 

904 Shepherd St., N.W. I 

Washington, D.C. j 

COMPLAINT FOR CUSTODY OF 
MINOR CHILDREN 

1. Jurisdiction of this action is derived from D.C. Co^e,. Title 11, 
sec. 306. 

2. Plaintiff and defendant are bona fide residents of the District 

of Columbia. For reasons described below, however, the plaintiff herein 
is temporarily staying with her mother in Brandywine, Maryland. 

3. The parties hereto were lawfully married in Schenectady, N. Y. 
on September 12, 1942. Of that union there were born five children; 
namely, Judy nine years; Patsy seven years; David six years; Miriam 
three years; and Daniel two years. 






4. Plaintiff says that following their marriage serious differences 
of opinion developed between them over the years, culminating in a 
quarrel at their home at 904 Shepherd St., Northwest, in this District, 
on or about October 9, 1952, when the defendant choked plaintiff and 
threatened her with a kitchen utensil. Thereafter the defendant was 
absent from home until October 30th, 1952. Plaintiff on that same date 
and shortly prior to defendants return home gathered up her children and 
together with them departed from said home out of fear of further personal 
harm to her and temporarily obtained shelter with relatives in nearby 
Maryland. 

5. Plaintiff further avers that this is not the first time that she 
has been the victim of the defendant’s cruelty, for in Civil Action No. 
5252-51 of this Court, she felt obliged to seek a limited divorce from 
defendant on that ground and the action was dismissed only because plaintiff 
had condoned the defendant’s actions and had tried living with him again. 

6. Plaintiff says that within the past week or so, the defendant 
intercepted three of the five children while on their way to school in 
nearby Maryland and required them to return with him to this District, 
so that they would be under his own control. As a consequence, plaintiff 
[is informed and] believes that the children are upset emotionally and do 
not comprehend their present situation at all. Plaintiff says that it is 
not to the best interests of the children to be separated from their 
mother who has cared for them for many years and avers that their 
legal custody - all five of them - should be awarded to her. 

7. Plaintiff says that since her departure from the family home on 
Shepherd Street, the Juvenile Court on Dec. 11, 1952, entered a judg¬ 
ment, requiring the defendant to support his children in the amount of 
$35. 00 a week, commencing with Dec. 12, 1952, which judgment is still 
in full force and effect. 

Wherefore plaintiff prays: 

1. That custody of all of the minor children be awarded to 
the plaintiff pendente lite and permanently. 


2. That maintenance for them be assured. 

3. And for general relief. 

/s/ Martha Seidenberg 
Plaintiff 

/s/ Allan Fisher, Atty. for Pltf. 

805 O St., NW - Na 8-8674 

[Filed 23 March 1953] 

ANSWER 

1. This Court has no jurisdiction to grant the relief prayed for 
by plaintiff. 

2. This Court has no jurisdiction over the custody of the children 
inasmuch as none of the five children whose custody the plaintiff seeks 
are within the District of Columbia. 

3. The Complaint fails to state a claim which shows that the 
plaintiff is entitled to relief. 

4. This Court has no jurisdiction because the Complaint fails 
to disclose existence of an actual controversy between the parties. 

5. This Court has no parens patriae jurisdiction over the said 
children because (a) allegations necessary to invoke that jurisdiction 
are not found in the Complaint, and (b) said children are not within the 
District of Columbia. 

6. As to paragraph (1) of the Complaint, defendant denies that 
the cited DC Code provision confers jurisdiction on this Court over the 
suit brought by plaintiff. 

7. As to paragraph (2) of the Complaint, defendant denies each 
and every thing therein stated and every inference to be drawn there¬ 
from except that defendant admits himself to be a bona fide resident of 
the District of Columbia. 

8. Paragraph (3) of the Complaint is admitted. 

9. Without admitting the materiality of any of the statements in 
paragraph (4) of the Complaint, defendant denies everything therein 


stated and every inference to be drawn therefrom except as follows: 

(a) defendant maintains a home for plaintiff and their children 
at 904 Shepard Street, N. W., Washington, D.C. 

(b) defendant was absent from said residence from on or about 
October 10, 1952 until on or about October 30, 1952. 

(c) when defendant returned to said residence on October 30, 
1952, plaintiff and their children were not there. 

10. Without admitting the materiality of any of the allegations 
in paragraph (5) of the Complaint, defendant denies each and every 
allegation therein and every inference to be drawn therefrom except 
the following: 

(a) Civil Action No. 5252-51 was a suit for divorce brought by 
plaintiff against defendant on grounds of cruelty. 

(b) that complaint was dismissed by this Court. 

11. Without admitting the materiality of anything stated in para¬ 
graph (6) of the Complaint, defendant denies everything therein stated 
and every implication to be drawn therefrom except as follows: to wit, 
that on or about December 9, 1952, defendant found his three eldest 
children in Maryland and took them into his custody in Maryland. 

12. Without admitting the materiality of anything stated in 
paragraph (7) of the Complaint, defendant denies each and every state¬ 
ment therein and every implication to be drawn therefrom except as 
follows: 

(a) that said Juvenile Court did enter an Order on December 
11, 1952, directing defendant to pay Thirty-Five ($35) 

Dollars per week for the support of his children, all five. 

(b) that the effective date for such weekly payments was 
December 12, 1952. 

As further answer to said paragraph, defendant alleges that said Order 
was and is void, that said Court lacked jurisdiction, and that appeal has 
been taken and perfected from said Juvenile Court in said cause to the 
Municipal Court of Appeals for the District of Columbia which will, if 


defendants contentions be accepted, result in vacating said Order of 
said Juvenile Court. 


WHEREFORE defendant prays that said Complaint be dismissed 
with prejudice; that the relief prayed for be denied; and for such other 
and further relief as may be just. 

Charles F. O'Neal! 

Attorney for Defendant 


[NOTE: The "Final Judgment” which Judge Holtzoff 
entered in this Court was prepared by modifying the 
draft submitted by counsel for plaintiff. In the text 
which follows here, the interlineation is indicated 
by underscoring the words or portions of word added 
by Judge Holtzoff and the matters stricken from the 
proposed draft of counsel are indicated by "strike - 
throughs."] 

[Filed 3 March 1954] 

FINAL ORDER JUDGMENT FOR CUSTODY AND 
MAINTENANCE OF MINOR CHILDREN 

This cause came on for final hearing at this term and after evi¬ 
dence presented in open court, and upon consideration thereof, the court 
makes the following findings of fact and conclusions of law; 

The court finds the facts to be that 

1. Martha E. Seidenberg, plaintiff, and Elijah M. Seidenberg, 
defendant, were married in Schenectady, New York, on September 12, 
1942. 

2. Of this marriage five children were bom, namely, Judith Elaine 
on August 18, 1943; Patricia Anne on April 29, 1945; David Lee on 
August 15, 1946; Miriam Karen on Oct. 10, 1949; and William Daniel 

on December 9, 1950. 

3. Thereafter the parties hereto maintained a home for about 
ten years. 

4. On Oc tober 8 or 9, 1952, at premises 904 Shepherd Street, 
Northwest, in this District, where the parties hereto were then living, 
a serious quarrel occurred between the husband and wife involving 



physical cruelty, which justified the plaintiff wife in leaving the domi¬ 
cile of the defendant husband as she did in fact do on October 30, 

1952. 

5. Subsequently on December 15, 1952, the plaintiff herein com¬ 
menced this action against the defendant, seeking an award of custody 
of the five minor children and maintenance for them. 

6. On April 28, 1953, after a hearing in open court during which 
testimony was taken relative to the Complaint and Answer in the caude, 
the court entered an Order awarding temporary custody of Miriam 
Karen and William Daniel, the two youngest children, to the plaintiff 
herein and custody of Judith Elaine, Patricia Anne, and David Lee, the 
three oldest children, to the defendant herein, with a provision that at 
such time as the circumstances of the plaintiff or the defendant herein 
changed substantially as to income, residence facilities, or other factors 
relating to the custody, care, and support of the children, the matter 

of custody and maintenance weald might be reopened for further direc¬ 
tions of the court. 

7 r - <Tfeereafie r-upon-«ppl icatien-of-the* pi -tirie-eaus e-was 

reopened-and* further- festfcneny -was -taken-in- open-eeurf at-which- hearing 
on -February -18- and-19,- -1954,- the -plaintiff te -the satisf aetion-ef this- -court 
eatablfahed-a- 7. There has been a substantial change of circumstances 
affecting her the plaintiff in that whereas on April 28, 1953, the plaintiff 
was in destitute straitened circumstances, she now has premanent em¬ 
ployment as a bookkeeper; also that she now rents and occupies a private 
resident-ef hei^ewn dwelling house in this District where she is able to 
shelter and maintain all five minor children. 

8. Further mo-re, in In the course of inquiries made in the court’s 
chambers of Judith, Patricia, and David separately on Fe bruary 1 9, 

1954, at which time both counsel were present, having previously con¬ 
sented to this conference, the court ascertained that these children 
eiearrly indicated a preference for living with their mother rather than 
with their father, if a choice had to be made. 


9. Then-, - too-,- -the -c<m«4- finds- that-by -reason- -of -e-x eccoo i ve - reli¬ 
gious Server;- -the- defendant- has -unjustifiably- interfered- with* -the-proper 
publie seheel education of-the-three -minor- -children,- Jeditfr,- Patrieia, 
and-Bavid. 

19r- : Phe -eotH^-fer&er -finds-that-a- SL_The best interests of the 

five minor children would be served and their welfare best promoted if 
their custody were awarded to their mother, the plaintiff herein. 

The court concludes as a matter of law that 

1. It has jurisdiction of the parties and subject-matter of this 
action. 

2. The plaintiff is entitled to an award of permanent custody of 
the five minor children of the parties hereto forthwith. 

3. As an incident of said custody, the defendant herein is obli¬ 
gated to furnish maintenance to the plaintiff for the benefit of the five 
minor children. 

It is, therefore, by the court this 3rd day of March, 1954, 

Ordered, that permanent custody of the minor children, Judith 
Elaine, Patricia Anne, David Lee, Miriam Karen, and William Daniel, 
be and it is hereby awarded to Martha E. Seidenberg, their mother; 
provided, however, that the father, Elijah M. Seidenberg, shall have 
the right to visit with said children away from the home of their mother 
during one day of each month on a Saturday from 9:00 A. M. to 8:00 P. M. 
of that day commencing with the 20th day of March, 1954. 

Ordered, further, that Elijah M. Seidenberg be and he hereby is 
directed to pay to Martha E. Seidenberg for the benefit of the five minor 
children the sum of Twenty Dollars a week, payable on Tuesday of each 
week, commencing with the 9 day of March, 1954, until the further order 
of this court. 

/s/ ALEXANDER HOLTZOFF 
Judge 



[Filed Nov. 9, 1953] 

LAST WILL AND TESTAMENT OF HARRY SEIDENBERG 

I, Harry Seidenberg, a citizen of the United States and a resident 
of the District of Columbia, being of sound and disposing mind, memory, 
and understanding and desirous of making such disposition of my worldly 
estate as I deem best, do hereby make, publish and declare this writing 
as and for my last will and testament, hereby revoking and nullifying 
any and all former will, or codicils made by me. 

ITEM I 

I direct my hereinafter named executors to pay all my just debts 
and funeral expenses as soon after my death as may be practicable. My 
executors shall have absolute discretion as to the amount that shall 
be paid for funeral expenses, burial plot, tombstone, and other ex¬ 
penses incidental thereto, notwithstanding any statutory limitations. 

ITEM H 

I give, devise and bequeath unto the Southeast Hebrew Congrega¬ 
tion of Washington, D. C. where I am a member, the sum of One 
Thousand Dollars ($1000.00) absolutely. 

ITEM m 

Unto the Hebrew Academy of Washington Inc. I give, devise and 
bequeath the sum of Five Hundred Dollar ($500.00) absolutely. 

ITEM IV 

I give, devise and bequeath unto my dear wife, Fannie Seidenberg 
and my children, Jacob Seidenberg, and Doris Louise Seidenberg 
Pazomick, the sum of Ten Thousand Dollars ($10, 000.00) in trust, 
nevertheless, upon the following trust and uses: 

(a) If my son, Elijah M. Seidenberg, survives me, then and in 
that event to pay unto him the sum of One Hundred Seventy Five Dollars 
($175.00) per month, until the sum of Ten Thousand Dollars ($10,000.00) 
is exhausted. 

(b) If my son does not survive me, then and in that event this trust 
shall not come into being and the Ten Thousand Dollars ($10,000. 00) shall 
remain a part of my residuary estate and shall be distributed as herein¬ 
after provided. 



(c) As long my said son shall occupy apartment 21 in 904 Shepherd 
St., N. W. or any other apartment belonging to me or my estate, then and 
in that event there shall be deducted from the aforeprovided payment of 
$175.00, the regular rental value of the said apartment. 

(d) If my said son, shall die before the full sum of Ten Thousand 
Dollars ($10, 000.00) shall have been paid over to him by my trustees, 
then and in that event I direct my trustees to distribute the remaining 
unused portion of the Ten Thousand Dollars ($10,000.00) unto my sur¬ 
viving children only, in equal shares and the trust shall terminate. 

(e) Any income that may bd derived from the said trust estate 
shall be retained by my trustees as compensation for their services 
in the management of the trust. 

(f) No assignment by my said beneficiary, by way of anticipation, 
shall be valid. The aforesaid payments of $175.00 per month, less any 
deduction for rents as hereinabove provided, shall be paid by the 
trustees, directly to my son, irrespective of any assignment or order, 
nor shall the principal or income of the said trust become attached by 
process of attachment, garnishment or other legal proceeding, while in 
the hands of the trustees. 

ITEM IV A 

Out of the sale of the 1430 G St., N. E., I give $5000.00 to Jacob 
Seidenberg in trust for Lisa Rebecca Seidenberg; $5000.00 to Doris 
Louise Seidenberg Pazornick in trust for Elliott Michael Pazornick, and 
the remainder unto my dear wife, Fannie Seidenberg. Said payments 
shall be in mortgage notes. 

ITEM V 

All the rest, residue and remainder of my estate of every nature 
and description, whether the same be real, personal or mixed and 
wheresoever the same may be situated, whether acquired before or 
after the execution of this will, I give, devise and bequeath as follows: 

(a) One-third (1/3) I give, devise and bequeath unto my dear wife, 
Fannie Seidenberg, absolutely, provided she survives me. 
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(b) Of the remaining two-thirds (2/3) of the estate, or in the 
event that my dear wife, does not survive me, then the entire residue 
of my estate, I give, devise, and bequeath one-third (1/3) thereof, 

unto my son, Jacob Seidenberg, absolutely; one-third (1/3) 
unto my daughter, Doris Louise Seidenberg Pazornick, absolutley; 
the remaining one-third, I give, devise, and bequeath unto my dear 
wife, Fannie Seidenberg, and my children, Jacob Seidenberg, and 
Doris Louise Seidenberg Pazomick, upon the following trusts and uses, 
nevertheless: £ 

(1) To hold and retain any of the property coming into their hands 
in the same form as that in which is received by them, although not in 
or of the character of investments permitted by law to trustees. Said 
trustees or the survivors of them, shall in their discretion, have full power 
and authority to improve, sell, lease, mortgage, or exchange, in whole 

or in part, any of such property, upon such terms and conditions, as they 
may deem advisable. To invest and re-invest any of the trust funds 
held hereunder in such amounts as they may deem fit, in such property, 
real, personal, or mixed, as they may deem advisable. 

(2) To pay over the entire income derived from said trust less 
any proportionate share of payments on mortgages, and less any ex¬ 
penses involved in the operation thereof, in monthly, or quarterly in¬ 
stallments, in the discretion of the trustees, unto my son, Abraham 
Seidenberg, of Berkeley, California, if he survives me, during the 
term of his natural life. Upon his death, if his wife, Ebe Seidenberg 
shall survive him and as long as she does not remarry, she shall receive 
one-half of the income of the trust during the term of her natural life 
and the remaining one-half of the income shall be divided equally between 
my children, Jacob Seidenberg and Doris Louise Seidenberg Pazornick. 

If Ebe Seidenberg remarries, the entire income and principal shall be 
divided in accordance with the provisions of the following section (3). 

(3) Upon the death of my son Abraham Seidenberg and his wife, 

Ebe Seidenberg, without any children having been born to them out of this 
union, the entire principal of the trust shall be divided equally between 
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my children, Jacob Seidenberg and Doris Louise Seidenberg Pazomick. 

(4) Should a child be born unto my said son, Abraham Seidenberg, 
then and in that event this trust shall end at the end of one year after the 
birth of said child and provided further that said child shall be living at 

28 the end of the one year, and the principal of the trust fund shall 

be turned over unto my said son, Abraham Seidenberg. Said distribu¬ 
tion may be composed of cash, property, or undivided fractional shares 
in property. 

(5) My trustees shall have the power to execute and deliver any 
and all instruments in writing which they may deem advisable to carry 

out any of the foregoing provisions of the trust estate. No party to any such 
instrument in writing signed by the executors or by the trustees shall be 
obliged to inquire into its validity, or be bound to see to the application 
of the money or property paid or delivered to them pursuant to the terms 
of any such instrument. 

ITEM VI 

If any one having any interest under this will shall contest the 
validity thereof or shall object to its being probated, or attempt to vacate 
the same or alter or change any of the provisions hereof, such person, 
whether he be a legatee, devisee, or beneficiary under any trust herein 
created, shall thereby be deprived of all beneficial interest hereunder 
and of any share in my estate, and the share or beneficial interest of 
such person shall become part of the residuary estate, and such person 
shall be excluded from taking any part of such residuary estate and the 
same shall be divided equally among the other persons entitled to take 
such residuary estate. 

ITEM vn 

♦ 

All estate, inheritance, legacy, succession or transfer taxes 
imposed by any Federal or local laws now in force or which may here¬ 
after be in force with respect to all property taxable under such laws 
by reason of my death, whether such taxes be payable by my estate 
or by any recipient of any such property, shall be paid by my executors 
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hereinafter named out of my general estate as part of the expenses of 
the administration thereof, with no right of reimbursement from any 
recipient of any such property. 

ITEM vm 

I hereby nominate, consitute, and appoint my dear wife, Fannie 

i 

Seidenberg, and my children, Jacob Seidenberg and Doris Louise 

29 Seidenberg Pazornick, as executors of this my last will and 

: 

testament and I request that they be not required to file bond or under¬ 
taking for their faithful performance of their duties in such office. 

IN TESTIMONY whereof I have hereunto set my hand and affixed 
my seal to this my last will and testament, consisting of five (5) type¬ 
written pages, on the first four pages of which I have place my initials 
in the margin for purposes of identification, and on this last page, I 
have subscribed my name at the end hereof this 5 day of May, 1953. 
(Signed) /s/ Harry Seidenberg (SEAL) 


23 [Filed November 22, 1954] 

STIPULATION 

Counsel for plaintiff herein and for the garnishee trustees, Fannie 
Seidenberg, Jacob Seidenberg, and Doris Pazornick, stipulate and 
agree that if the said trustees were to appear as witnesses at the 
hearing on the traverse filed in this cause, they would testify substan¬ 
tially as follows: 

1. That according to the terms of the will of Harry Seidenberg, 
deceased, he directed that his son, Elijah M. Seidenberg, receive 
the income from trust assets of the Seidenberg estate in monthly sums 
of $175.00 up to the amount of $10,000.00, during Elijah’s lifetime. 

2. That the garnishee trustees in carrying out the duties under 
said trust have already made several payments to Elijah by check 
and that payments will continue to be made out of the trust estate each 
month hereafter. 

3. That between the time of filing of the garnishment in this 




cause and the answers made thereto — all during the month of August, 
1954 — there were sufficient trust assets out of which the garnishment 
could be satisfied. 

4. However, it was the contention of the garnishee trustees then 

and it is their contention now that since the trust estate is a spendthrift 

trust with the usual restrictive provisions incident to that kind of trust, 

the assets of the trust estate are not amenable to attachment by the 

plaintiff herein, and it is this point of law which is intended to be 

raised by the pending motion to quash plaintiff 1 s traverse. 

/s/ Allan Fisher 
Attorney for Plaintiff 

/s/ Har ry S. Klavan 
Of counsel for garnishee 
Trustees 


Date: Nov. 22, 1954. 


JA-14 


[Filed 22 April 1955] 

2523 Wilson Boulevard, 

Arlington, Va. 

April 16, 1955. 

The Chief Judge, 

United States District Court, 

Washington, D.C. 

re: SEIDENBERG v. SEIDENBERG 
Civil Action No. 5686-52 

Dear Chief Judge Laws: 

This is to inform you and the other judges of your Court that from 
and after today, Charles F. 0 T Neall, Esquire of 1625 K Street, N.W., 
Washington 6, D. C. is no longer authorized to act for me in any manner 
before your Court in connection with the litigation mentioned in the 
caption above. 

I have been unable to pay Mr. O’Neall for his services and I am 
unwilling to incur further financial and moral obligation to compensate 
him for any further services on my behalf in this litigation in your Court. 

If there is any further need for anyone to get in touch with me in 
connection with the above litigation it will be necessary for them to 
reach me personally since, as I have stated, I have terminated and 
revoked and cancelled and ended all relations with Mr. O’Neall in con¬ 
nection with the above litigation in your Court. 

Further, I have moved my domicil and residence from the Dis¬ 
trict of Columbia and no longer have or maintain any actual official 
relationship in or to any place within the District of Columbia. 

Respectfully, 

Elijah M. Seidenberg 

cc: Allan Fisher, Esquire 

805 G Street, N.W. 

Washington 1, D.C. 

Charles F. O’Neall, Esquire 
1625 K Street, N.W. 

Washington 6, D.C. 



[Filed 12 May 1955] 
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♦ * * Civil Action No. 5686-52 
PRAECIPE OF WITHDRAWAL OF COUNSEL 
The Clerk of this Court will kindly note upon the record that 
Charles F. O'Neall, Esquire, heretofore a counsel of record for the 
defendant in the above entitled cause, is no longer an attorney in this 
proceedings. 


Charles F. 0 T NeaH 

Former Attorney for Defendant 
******* 

APPROVED: 

/s/ Curran 
JUDGE 

CERTIFICATE OF SERVICE: I certify that copy of the foregoing 
praecipe was mailed, postage prepaid, to Allan Fisher, Esquire, 
Attorney for Plaintiff, in his offices at 805 G Street, N.W., this 7th 
day of May 1955. 

Charles F. O'Neall 


[FUed 12 May 1955] 

* * * Civil Action No. 5686-52 

SUGGESTION OF LACK OF JURISDICTION 
There is presently before this Court a motion by the plaintiff to 
adjudicate defendant in contempt. This motion was not filed in this 
Court until after plaintiff had knowledge of the fact that Charles F. 
O'Neall, Esquire, was no longer authorized to act for the defendant in 
this proceedings. Further, this Court, through its Chief Judge, was 
similarly informed. 

Counsel for plaintiff will doubtless concede that personal service 
was not had upon the defendant and, instead, the only thing approximat¬ 
ing "service” was mailing notice of the contempt motion to Charles F. 
O'Neall, Esquire. Under these circumstances, it seems evident that 


this Court has no jurisdiction to proceed with the present motion at this 
time. In any event, the undersigned member of this bar has no basis 
for defending or making any contention in the present motion and, in 
fact, the undersigned attorney expects to be outside the United States 
for several days before and several days after the present motion is 
scheduled for hearing. 


Charles F. O'Neall 

Former Attorney for Defendant 
♦ * * * 

CERTIFICATE OF SERVICE: I certify that copy of the foregoing 
praecipe was mailed, postage prepaid, to Allan Fisher, Esquire, 
Attorney for Plaintiff, in his offices at 805 G Street, N. W., this 
7th day of May 1955. 

Charles F. O’Neall 


[ Filed September 8, 1955] 

* * * ♦Civil Action No. 5686-52 
MOTION 

Plaintiff Martha E. Seidenberg moves the Court for an order 
awarding her judgment against the defendant for past due installments of 
alimony accruing from March 20, 1954 through September 6, 1954 at 
the rate of $20.00 per week as in accordance with the previous order of 
this Court, less the sum of $370.00 heretofore collected by attachment. 
In addition thereto plaintiff seeks further judgment in the sum of $245.00 
being the cost of transportation and incidental expenses reasonably 
incurred by the plaintiff in traveling between the District of Columbia 
and Little Rock, Arkansas to recover the minor children taken from 
her by the unlawful actions of the defendant. 


Arthur L. Willcher 
Attorney for plaintiff * * * 
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A copy of the foregoing mailed this 7 day of September, 1955 to 
Charles F. O’Neall, attorney for defendant, Commonwealth Building. 

Arthur L. Willcher 


[Filed 8 September 1955] 

* * * Civil Action No. 5686-52 

AFFIDAVIT OF MARTHA E. SEIDENBERG 
DISTRICT OF COLUMBIA, ss: 

Martha E. Seidenberg being on oath first duly sworn according to 
law deposes and says that the defendant Elijah M. Seidenberg is in de¬ 
fault in the payment of alimony to her in accordance with the order of 
this Court from March 20, 1954 through September 6, 1954 in the total 
sum of $1, 540.00 less a credit of $370.00 which plaintiff received as a 
result of an attachment leaving the net amount due to her of $1,170.00. 

Plaintiff further avers that in August, 1955 she was required to go 
to Little Rock, Arkansas to recover her children which the defendant 
had illegally and unlawfully and in violation of the order of this Court 
taken out of this jurisdiction to Little Rock, Arkansas where they were 
living in practically destitute circumstances. The necessary costs inci¬ 
dent to transportation and other necessaries was the sum of $245.00, 
all of which expenses were incurred by reason of defendant's violation of 
the order of this Court. 

Accordingly, plaintiff avers that defendant is indebted unto her in 
the sum of $1,415.00. 


Martha E. Seidenberg 

Subscribed and sworn to before me this 7 day of September 1955. 

/s/ Harry S. Klavan 
Notary Public, D.C. 







[Filed 9 September 1955] 


* * * Civil Action No. 5686-52 

SUGGESTION OF LACK OF JURISDICTION OVER 
DEFENDANT DUE TO FAILURE TO SERVE 

1. This "suggestion" is filed as a courtesy to this Court and in 
the hope that it may assist this Court in making a proper disposition of 
the tT Motion” filed by plaintiff with service of a copy being made on the 
undersigned attorney on September 7, 1955. 

2. As the record in this litigation shows, the undersigned attor¬ 
ney terminated his representation of the Defendant, and this withdrawal 
of counsel was approved by this Court. 

3. For the foregoing reason it was improper for notice of the 
present motion to have been mailed to the undersigned attorney. Such 
"service” was ineffective in fact but without careful review by this Court 
might appear to be sufficient. Since no notice of this motion has been 
given to the defendant in this action, the undersigned respectfully sug¬ 
gests to this Court that it is without jurisdiction to entertain the motion 
on the procedural basis that it now stands. However, as indicated, this 
is not a matter of concern to the undersigned. 

4. Courtesy copy of the foregoing suggestion was mailed to 
counsel for plaintiff ARTHUR L. WILLCHER, Esquire, at his offices 
in the Investment Building, Washington 5, D. C., this 9th day of 
September 1955. 

Respectfully, 

Charles F. O’Neall 


[Filed September 28, 1955] * * * Civil Action No. 5686-52 

ORDER 

Upon consideration of plaintiff’s motion for judgment and it appear¬ 
ing to the Court that the motion should be granted, it is by the Court this 
28th day of Septemoer, 1955 


ORDERED that plaintiff Martha E. Seidenberg be and she hereby 
is awarded judgment in the sum of $1,170.00 against the defendant 
Elijah M. Seidenberg. 

/s/ F. Dickinson Letts 
JUDGE 

A copy of the foregoing mailed this 23rd day of September, 1955 
to Elijah M. Seidenberg, defendant, c/o General Delivery, Little Rock, 
Arkansas. 

/s/ Arthur L. Willcher 


[Filed October 21, 1955] 

* * * No. 5686-52 

NOTICE 

TO. 1. Fannie Seidenberg, 2 Jacob Seidenberg, 3. Doris Louise 
Seidenberg Pazornick 

You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect or 
refuse so to do, judgment may be entered against you for an amount 
sufficient to pay the plaintiffs claim, with interest and costs of suit. 

Attorney for Plaintiff 
INTERROGATORIES 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
defendant? If so, how, and in what amount? 

Answer: _NO_ 

2nd. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer to this interrogatory, any goods, chattels, 
or credits of the defendant in your possession or charge? If so, what? 
Answer: NO 


/s/ Doris Louise Seidenberg Pazornick 

Trustee 


Subscribed and sworn to before me this 19th day of October, 
A.D. 1955. 


/s/ Harry S. Klavan 

Notary 


[Filed October 28, 1955] * * * Civil Action No. 5686-52 

TRAVERSE 

The plaintiff hereby traverses the answer of the garnishees, 

Fannie Seidenberg, Jacob Seidenberg, and Doris Louis Seidenberg, to 
the attachment levied against them attaching credits in their hands of 
the defendant, Elijah M. Seidenberg. Plaintiff avers that the garnishees 
do have in their possession credits or assets of the defendant in an 
amount sufficient to satisfy plaintiff’s judgment against defendant. 

/s/ Arthur L. Willcher 

Arthur L. Willcher 

Attorney for plaintiff 
♦ * * * 

A copy of the foregoing mailed this 27th day of October, 1955, to 
Charles F. O’Neall, attorney for defendant, Commonwealth Building. 

/s/ Arthur L. Willcher 


[Filed January 24, 1956] 

* * * Civil Action No. 5686-52 

JUDGMENT 

Upon consideration of the plaintiff’s traverse of the answer to the 
attached served upon the garnishees Fannie Seidenberg, Jacob Seiden¬ 
berg, and Doris Louise Seidenberg Pazornick levied upon them on the 
12th day of October, 1955, and it appearing to the Court upon the trial 



of the issues upon the traverse and the answer to the attachment that the 
garnishees had in their possession at the time of the service of the gar¬ 
nishment upon them a sum in excess of $1,170.00 due and payable, however, 
at the rate of $175.00 per month and that the plaintiff is entitled to a 
judgment of condemnation against the garnishees in the sum of $1,170.00 
of which execution should be stayed upon the sum of $645.00, execution 
upon which shall issue at the rate of $175.00 per month beginning with 
February 1, 1956, and continuing until the full judgment entered herein 
shall have been paid, it is by the Court this 24th day of January, 1956 
ORDERED that plaintiff be and she is hereby awarded judgment 
against defendants Fannie Seidenberg, Jacob Seidenberg, and Doris 
Louis Seidenberg Pazornick in the sum of $1,170.00, and 

FURTHER ORDERED that execution of $645.00 of said judgment is 
hereby stayed and execution shall issue upon said $645.00 at the rate of 
$175.00 per month beginning for the same on February 1, 1956 and 
continuing at the rate of $175.00 per month on the 1st day of each month 
thereafter until the remaining sum of $645.00 shall have been paid. 

/s/ Joseph C. McGarragiy 
Judge 

11/19/56 

Seen: Charles F. O'Neall - Attorney for Garnishees 


[Filed February 14, 1956] * * * Civil No. 5686-52 

NOTICE OF APPEAL 

Notice is hereby given this 14th day of February, 1956, that 
Fannie Seidenberg, Jacob Seidenberg & Doris Louise Seidenberg Pazor¬ 
nick, hereby appeal to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 24th day of 
January, 1956, in favor of Martha E. Seidenberg against said Fannie 
Seidenberg, Jacob Seidenberg, Doris Louise Seidenberg Pazornick. 

Copy mailed to Charles F. O f Neall 

Arthur L. Willcher, Esq. Attorney for above named 

Att’y for Martha E. Seidenberg garnishee appellants 
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QUESTION TO BE ANSWERED 


Is the trust corpus subject to attachment or other execution in 
aid of judgment, upon a judgment rendered for support of children, 
where the trust corpus is then owing to the defendant but not then due 
and payable? It is submitted that the answer is yes. 


(ii) 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 

No. 13,346 

FANNIE E. SEIDENBERG, ET AL 

Appellants 

v. 

MARTHA E. SEIDENBERG 

Appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTER STATEMENT OF THE CASE 

On March 3, 1954, the District Court for the District of Columbia 
entered a judgment granting custody of certain minor children to the 
appellee and ordering the defendant to pay to the appellee for the benefit 
of the five children the sum of $20.00 a week, payable on Tuesday of 
each week commencing with March 9, 1954. An appeal of that judgment 
was taken to this court and the court affirmed the judgment of the 
District Court in Seidenberg v. Seidenberg , 95U.S. App. D. C. 87, 

217 Fed. 2d, 769. 







Subsequent to the judgment of March 3, 1954, a garnishment 
was issued upon that judgment against the appellant herein, trustees 
under the spendthrift testamentary trust created by the will of Harry 
Seidenberg, the father of appellee’s husband. A traverse was filed 
to the answer to the garnishment upon which traverse the court below 
entered an order of condemnation of certain assets. From this order 
of condemnation, an appeal was taken to this court and this court in 
Seidenberg v. Seidenberg , 96 U. S. App. D. C. 245, 225 Fed. 2d 454, 
affirmed the judgment of condemnation. 

Subsequent to such decision appellee filed a motion for an order 
awarding to her a judgment against defendant for accrued installments 
of maintenance of the children, erroneously designated in the motion as 
alimony. The court granted the motion for judgment and thereupon 
appellee issued a garnishment upon such judgment against the appellants. 

The appellants answered that they had no assets or credits 
belonging to the defendant and a traverse to such answer was then filed. 
Upon the traverse the court below granted a judgment of condemnation 
against the appellants. 

During the course of the proceedings, there was testimony that 
the trustees had in their possession assets to an amount in excess of the 
appellee’s judgment belonging to the defendant under the terms of the 
trust. From the adverse judgment, the appellants have noted this 
appeal. 

SUMMARY OF ARGUMENT 

Assets held by trustees, whether then payable to the defendant 
or not, are subject to garnishment or other proceedings in aid of 
execution upon a judgment, particularly when the judgment is one 
rendered for the support of minor children of the trust beneficiary. 
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ARGUMENT 

Although the appellants have raised a number of issues which 
appellants think are issues to be determined by this court on this 
appeal or are believed by appellants to have been issues properly 
raised by them in the United States District Court, the appellee, after 
giving much thought to the matter, is of the opinion that such issues 
are not properly before this court. 

There comes to all litigation a time when a judgment becomes 
final for all purposes. It seems clear, however, as difficult as it may 
be from time to time to determine whether or not a judgment is final 
for purposes of review, or for opening or vacating the judgment, that 
once a judgment has been appealed from to the appellate court and the 
appellate court has affirmed the judgment and no further step has been 
taken to appeal the matter to the United States Supreme Court and the 
judgment has thereupon become final because of kick of ability to further 
contest the judgment that such judgment is beyond further review even 
though the judgment may have been erroneously. Thompson v. Park 
Savings Bank , 68 App. D. C. 272, 96 F. 2d 544; Walker v. Gish , 51 
App. D. C. 4, 273 Fed. 366. This is a sound rule of law for there 
must be an end to litigation at some point. Litigants cannot be 
permitted to continually relitigate the same issues without there ever 
being a time for finality. If such were not the case, no one would ever 
know whether or not a judgment rendered in the court which has become 
final either by lapse of time or through appeal was actually final or not 
and rights established by such judgments could be subjected to jeopardy. 
Since the issues raised on this appeal have been determined adversely 
to the appellants by this court in previous appeals and are therefore 
final, there is no reason to discuss the merit of such issues or the lack 
of merit of such issues even though appellee is firmly convinced that 
the former decisions were entirely correct. 




The sole issue remaining for determination as appellee views 
the situation is whether or not such portion of the trust fund held by 
the appellants on behalf of the defendant but which was not then due 
although owing, could be subjected to attachments, garnishments, or 
other process of the court in aid of execution of the judgment. Section 
15-312 of the 1951 D. C. Code reads in part as follows: 

"If a garnishee shall have .... credits in 
his hand .... judgment shall be entered against 
him for the amount of credits .... found as 
aforesaid, not exceeding the amount of the 
plaintiffs judgment, and costs, and execution 
shall be had thereon not to exceed the credits in 
his hand; but if said credits shall not be immediate¬ 
ly due and payable, execution shall be stayed until 
the same shall be come due ..." 

According to item 4(a) of the will of Harry Seidenberg, the 
defendant was to receive the sum of $175 per month until the sum of 
$10,000.00 had been exhausted. At the time of the garnishment 
proceedings, there was then not due to defendant the full sum of the 
judgment; but there was to become due to him sufficient moneys with 
which to pay such judgment from the balance of the trust fund. The 
court entered judgment of condemnation for such sum as was then due 
and stayed execution of the remainder of the judgment until it accrued 
at the rate of $175.00 per month. Appellee states that according to the 
above provision of the code such a judgment was a proper exercise of 
the District Court's jurisdiction, as it was in full keeping with the 
provisions of the Code. 

The appellants seem to assume for some reason or other that 
there was a lack of fundamental jurisdiction in the District Court to 
award a judgment either against the defendant for the amount of the 
unpaid maintenance or against the appellants. Running through the 
argument seems to be a theory that in order to obtain the judgment against 
the defendant it was necessary to serve him with some kind of process. 
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This argument overlooks the fundamental facts of the case. There was 
only one judgment in the case; namely, the judgment of March 3, 1954. 
As to this judgment, there can be absolutely no quest ion but that the 
defendant had notice as he contested the issues and appealed the 
judgment to this court. The proceedings in 1955 were not for the 
purposes of obtaining another judgment but was a method or means of 
having the court determine the amount that was then due and owing by 
the defendant to the appellee under the judgment of March 3, 1954. As 
to this, there was no necessity of personal service of process within 
the meaning of Pennoyer v. Neff cited by appellants and found at 95 U.S. 
714, 24 L. Ed. 565. 

In Kephart v. Kephart , 89 U.S. App. D.C., 73, 193 F. 2d 677, 
this court considered the nature of a judgment awarding alimony and of 
the means whereby such judgment could be collected. On page 377, 
this Court said: 

". . . . Is a decree directing future payment 
of alimony in itself a judgment for money, or must 
it be supplemented by a new judgment entered for 
installments as they mature? 

M For reasons which will appear later, we hold 
that an award of alimony is a judgment for money, 
on which execution may issue. It is perhaps 
convenient, and certainly not improper, for the 
court to enter a new judgment establishing of 
record the accrued installments which are unpaid, 
when the wife draws the fact to the court's attention. 

But that procedure is not essential. Installments 
which have become due are easily calculated from 
the terms of the original decree and a look at the 
calendar. The wife’s application for a writ of 
execution accompanied by her affidavit as to non¬ 
payment should move the issuance of the writ; if 
an issue is raised concerning the amount due, the 
court can determine it. ” 

It has not yet been considered the law that on an issuance of 
execution in aid of judgment there must first be given a notice of some 
type to the defendant of the intention to seek execution in aid of judgment. 
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But were such the case, such procedure has been fully complied with 
in this action. In the instant case, the defendant had absconded from 
the District of Columbia and secreted himself, for he had violated the 
terms of the orders of the District Court and there was then outstanding 
against him a contempt citation. So far as appellee was aware, he had 
no address and he had discharged his counsel of record. Rule 5D of 
the Federal Rules of Civil Procedure states in part as follows: 

’Whenever under these rules service is 
required. . . . service .... shall be made 
by delivering a copy to him or by mailing it to 
him at his last known address or, if no address 
is known, by leaving it with the clerk of the 
court. ...” 

In the instant case, service of the motion was made by leaving a 
copy with the clerk of the court as there was no way of serving the 
defendant personally or otherwise. 

In addition, Rule 8 of the Rules of the United States District Court 
for the District of Columbia, Section c provides as follows: 

’’Failure to make proof of service will not 
effect the validity thereof. The court at any 
time may allow the proof to be amended or 
supplied, unless to do so would result in material 
prejudice to a party. ” 

There can be no serious question but that the court was amply 
advised as to the defendant’s departure from the District of Columbia, 
that his address and whereabouts were unknown, and that it was 
impossible to obtain service of the pleadings upon such defendant but 
that compliance had been made with the Federal Rules by leaving a 
copy of the papers with the clerk. Accordingly, it seems clear that 
the judgment was fundamentally sound, that all proper procedures were 
amply complied with as far as appellee was able to do so, and that 
lack of notice or knowledge upon the defendant as to the application for 
a judgment was occasioned, if there was any such occasion, solely by 
the defendant’s arbitrary actions. 


CONCLUSION 


In conclusion it is respectfully submitted that the appeal brought 
by the appellants is totally without merit and that the judgment of the 
District Court was correct in all of its details and should be affirmed. 


Respectfully submitted, 

ARTHUR L. WILLCHER 

843 Investment Building 
1511 K Street, N. W. 
Washington, D. C. 

Attorneys for Appellee 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,346 


FANNIE SEIDENBERG, JACOB SEIDENBERG, 

And 

DORIS LOUISE SEIDENBERG PAZORNICK, 
Testamentary Trustees, 

Appellants, 

v. 


The former MARTHA E. SEIDENBERG, 

(Her new name by her remarriage is unknown to appellants), 

Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALTERNATIVE PETITIONS - 
(1) FOR REHEARING, OR (2) FOR REHEARING EN BANC 


Reasons for Rehearing this Case 

In accordance with Rule 26(a) of the General. Rules of this Court, 
petitioners "briefly and distinctly" state their grounds for rehearing 
in this case as follows:- 

1. The record does not permit this Court to "think” that 
Elijah Seidenberg "has refused to support his children. " Since this 
Court now has agreed that refusal to support one’s children is a 
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prerequisite to the invasion of a spendthrift trust, and since Elijah 
(the beneficiary here) has not refused to support his children (in fact 
he has been and is now supporting them), the decision of the District 
Court below must be reversed. 

2. The record does not indicate, and this Court is not free 
to "think", that the funds sought by the appellee "would be for the 
support of the children." Affidavits of the appellee, as well as 
undisputed facts, make it clear that, with the exception of about one 
week early in September 1955, Elijah has had possession of all the 
children. 

3. The appellee, who stands to reap a gross personal benefit 
of $1,170 under the present decision of this Court, (a) does not even 
pretend to know the whereabouts of the children of her former marriage; 
(b) has not even seen her children since September 1955; (c) has 
obtained a foreign ex parte divorce from her husband; (d) has remarried; 
and, (e) has failed to show that her new husband is willing to have his 
home populated by the five children sired by Elijah. In the face of 
these circumstances, this Court cannot really "think" that payment of 
$1,170 to the former Martha E. Seidenberg would be to provide funds 
"for the support of the children. " 

4. If this Court is seriously concerned with assuring such 
support for the five Seidenberg children as they can obtain, it must 
allow payments to be made to the one parent who can and will use the 
money for their support. To do otherwise is to deny in fact what 
this Court has protested in words. If this Court is not willing to let 
the Seidenberg children receive the benefit of the money here at stake; 
if this Court instead wants to see the money go to the remarried 
mother of the children (who does not even know their whereabouts); 
then, this Court should disavow its previous protestations respecting 
its concern for the support of minor children. 
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5. The present decision regards Kephart v. Kephart , (1951) 
89 U.S. App. D.C. 373, 193 F. 2d 677, and Brow n v. Brown, (1953) 

92 U.S. App. D. C. 319, 205 F. 2d 720, as dispositive of the fourth 
question presented by the appellants. Brown depends wholly upon 
Kephart ; and the principal question in Kephart was whether the District 
Court had the power to modify past due orders for support and alimony. 
Insofar as Kephart approaches the question raised by the petitioners, it 
supports rather than rejects the argument advanced by them on their 
fourth question. Thus, at page 377 of the official reports of Kephart , 
the majority (in criticizing the District Court’s procedure) said this:- 

" * * * . . . [A]fter notice of the motion had 
been given to the appellee, a hearing should have 
been had, either in open court or on affidavits and 
counter-affidavits, and the court should have 
determined whether there was delinquency [ in the 
payments for alimony and support] and, if so, 
whether the appellee had shown an excuse for non¬ 
performance sufficient to cause the court in the 
exercise of a sound discretion to refrain from 
punishing him. * * *." (Underscoring added). 

Neither Kephart nor Brown have much bearing on the issues raised by 
appellants’ fourth question; but Griffin v. Griffin , (1946) 327 U.S. 220, 
228, does. 

It is supposed that this Court of Appeals will remember that it 
was reversed by the Supreme Court in Griffin ; and, this Court was 
reversed because it declined in that case, just exactly as it is now 
doing in this case, to pay any attention to the requirement of judicial 
due process that a litigant be given notice before any valid in personam 
judgment can be entered against him. 

It may be that there is an answer to the argument advanced on 
pages 45 through 52 of Appellants’ Brief; but, if there is, it will be 
an answer which takes this case out of the apparently applicable rule 
announced in Griffin. Respect for the decision in Griffin and its 



apparent applicability here should lead this Court to explain why the 
rule in Griffin is not applicable in this case jf_this Court really does 
think that it is inapplicable. For just a moment, listen to the 
Supreme Court f s language on this point:- 

"Concededly the 1938 judgment [which was a 
motion for judgment on arrears of alimony] was 
entered without actual notice to or appearance by 
petitioner . . . Because of the omission, and 
to the extent that petitioner was thus deprived of 
an opportunity to raise defenses otherwise open to 
him under the laws of New York against the 
docketing of judgment for accrued alimony , there 
was a want of judicial due process, and hence want 
of that jurisdiction over the person of petitioner 
prerequisite to the rendition of a judgment in 
personam against him. * * (Underscoring 

added). 

Appellants sincerely want to know how this Court explains that rule 
away! 

6. The present decision fails to indicate any basis for 
holding that the trustees held "credits" of their beneficiary so as to 
bring them within the reach of Sec. 15-312, D. C. Code, 1951. The 
important point with respect to the garnishment proceedings, however, 
is that appellants answered the questions put to them truthfully and 
fully; and, the traverse of their answers was utterly improper and 
should have been overruled. 

Respectfully submitted, 


CHARLES F. O'NEALL 

1625 K Street, N. W. 
Washington 6, D. C. 

Attorney for Pet it ioners-Appellants 
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CERTIFICATE OF GOOD 
FAITH 

Counsel for petitioners, by his signature hereto, certifies that 
this petition is filed in good faith and not for the purpose of delay. 


CHARLES F. O'NEALL 

Attorney for Petitioners-Appellants 


CERTIFICATE OF SERVICE 

I certify that two copies of the foregoing Petition were served 
on ARTHUR L. WILLCHER, Esquire, attorney for Appellee, at his 

offices in the Investment Building, Washington, D. C., this_ 

day of November, 1957. 


CHARLES F. O'NEALL 

Attorney for Petitioners-Appellants 


